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Rulings on Evidence

Introduction
Intent of the Manual
This manual is intended for Minnesota trial judges, magistrates, judicial referees, administrative
law judges, workers’ compensation judges, and any other “neutrals” who are bound by, or who
choose to apply, the rules and principles of evidence law in trials and hearings. Of course, trial
lawyers might also be interested in the judicial perspectives I have tried to provide in this manual.
Books on evidence law abound. There are casebooks, treatises, and various types of practice
handbooks, including the Minnesota Courtroom Evidence Deskbook, 1st ed. by Minnesota CLE.
Many are invaluable to trial lawyers. However, the gap I have found, at least in Minnesota, is that
none of those works is written from the judge’s point of view or especially for use by judges in
rulings.
This gap is significant for at least two reasons. First, the trial judge is not an advocate who
hopes to use evidence law in ways most likely to advance his or her case and to foster an outcome
in his or her client’s favor. Rather, the judge is perpetually a neutral magistrate whose obligation is
to apply evidence law even-handedly and with a view toward ensuring a fair and expeditious trial.
The second reason is that I believe every trial judge needs to acquire a “comfortable expertise” in
evidence law. By this I mean a functional understanding of evidence rules and principles that will
help the judge make pragmatic, spontaneous—but not merely impulsive—rulings without undue
hesitation or unwarranted interference with the forward motion of the trial.
There are always two “contexts” in evidence law. The first is the largely abstract context of the
texts of the rules and of their purposes, history, meanings, interrelationship, reach and limitations.
The second is the concrete context of the particular case being litigated, the one to which the judge
must actually apply the law of evidence. The judge must achieve a comfortable expertise in the
first context because without it, application in the second can become just guesswork. It is the first
context that this manual is intended to address.
“Comfortable expertise” in evidence law is acquired through study and experience. However,
it comes more quickly if the judge has an organized and focused guide that reflects a consensus of
judicial thinking about recurring evidentiary issues. Rulings on Evidence is intended to provide a
introduction-1
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structure for the development of the requisite comfortable expertise. The manual can be used fully
as a stand-alone aid, or as a blueprint that the user can supplement and annotate as evidentiary
issues arise and are explored and resolved. This second use will enable the judge to comprehend
and appreciate evidentiary issues in the unique ways in which he or she thinks about them and in the
clearest possible language for him or her.

Scope
There are some things I do not intend this manual to be, namely an academic treatise on the
law of evidence. There are several fine treatises in print and I cannot compete with them. It is also
not intended to be a manual on how to perform judicial duties in general. This book is limited to
evidentiary rulings during trials and comparable evidentiary hearings. Additionally, this manual is
not meant to be a comprehensive treatment of Minnesota evidence law. I have tried to focus on
recurring evidentiary issues and problems, leaving esoteric or very occasional matters for the judge’s
own research.

Point of View
I recognize that there is no single, definitive judicial point of view as to evidence law, and this
guidebook is not meant to suggest otherwise or that my point of view is the standard. Rather, I
have tried to present at least a semblance of a consensus by obtaining reviews and guidance from
other experienced trial judges. I have also relied on my own experience of 16 years as a general
jurisdiction trial judge, 13 years as an appellate judge, approximately 40 years of teaching evidence
law and trial advocacy in various Minnesota law schools and continuing legal education courses, in
addition to service as a member of the Minnesota Supreme Court’s 2006 Advisory Committee for
the Minnesota Rules of Evidence.
Readers are free to disagree with the views expressed in this manual, and perhaps some have
found better ways to deal with the evidentiary issues raised. But, at the very least, I have tried to flag
recurring evidentiary issues and to offer one or more approaches to solving problems that accompany
those issues. So, even if a judge disagrees with my viewpoint, he or she will at least have a concrete
structure for further consideration as well as several signposts that can help guide him or her to the
solutions that are deemed appropriate in the context of the case before them. In other words, as to
commonly encountered problems of evidence, my hope is not to leave the judge in a vacuum.
Ultimately, I offer the advice of Bruce Lee—not a judge but an exquisite martial artist and a
formidable practical philosopher—which I have paraphrased as follows:
1. Listen to, and consider, all points of view.
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2. Discard those that will not work for you.
3. Accept those that fit your preferences.
4. Add that which is uniquely your own.

Authorities Cited
The Minnesota Rules of Evidence are patterned on the Federal Rules of Evidence and most
rules are identical, or nearly so. Thus, I have cited many federal cases as authority for evidentiary
propositions discussed in the text.
I have cited federal cases for two reasons. First, where the Minnesota and Federal rules are
identical, the interpretations and applications will ordinarily be the same in both state and federal
trials. Second, there is often an abundance of federal case law and a paucity of Minnesota case law
on several of the rules. I believe that trial judges should have the benefit of other judicial thought and
analysis, which might be formally available only in federal cases. I also agree with the following
observations by law professors Paul Rothstein, Myrna Raeder and David Crump:
American evidence law is in a sense “dominated” by the Federal Rules of Evidence
..., which have applied in federal proceedings since 1975 and are sometimes cited
by state courts as a kind of advisory “restatement” informing their common law
process or aiding in interpretation of a similar written rule.... Whatever the sources
of evidence law in a jurisdiction, however, and despite the differences of detail,
there is a remarkable commonality among them in major priniciples.
Paul F. Rothstein, Myrna S. Raeder & David Crump, Evidence: Cases, Materials, and Problems
(3rd Ed. 2006).
Where the Federal Rules of Evidence and Minnesota Rules of Evidence are different, I have
relied only on the Minnesota Rules of Evidence and supporting Minnesota cases, if any.
Sometimes I have cited cases from other states or secondary authority simply to help judges
focus and fashion their own analysis on the premise that some commentary, even if it is not binding,
is better than none at all.

Overlap
There will be overlap and some repetition among the sections of the manual. This is intentional
in that it allows the judge to use a particular section without having to extensively cross-reference
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other sections that have dealt with similar issues. Furthermore, the rules of evidence represent a
“system” of rules that are interrelated. Seldom does only one rule apply to an evidentiary problem.

Omissions
I have omitted from the manual discussions of presumptions and privileges. Presumptions
appear occasionally in civil trials but they are not among the recurring evidentiary issues that are
the focus of the manual. The rules on privileges are very important and are frequently critical but
an adequate treatment of them would unnecessarily expand the length of the manual. So, I leave the
judge on his or her own to deal with issues involving privileges.

Format
Finally, the manual is divided into twenty chapters, each dealing with rules or topics that cover
particular evidentiary issues. At the beginning of each section, I have indicated which rules are
involved and the scope of the discussion for that section. I have also included a “Judge Alert,” a
statement of a key point developed in the discussion.
Following this introduction is a special section labeled “One Minute Notes.” These may be used
as quick-reference checklists for the various sections and as highlights of the rules and principles
covered in the sections. They will also lead to more detailed discussions in the respective sections
of the manual.
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One-Minute Notes
These notes are intended as quick reference points or checklists that provide the key points of
evidentiary issues the judge might be called upon to deal with. The notes will also lead to the text
chapters covering the issues of concern in more depth.
The authorities cited in the text are intended to provide general guidelines for the application
of the rules to which they relate. Of course, there will be matters that do not precisely fit those
guidelines, and the judge will then be called upon to consider the text of any applicable rule, the
rationale for the rule, the general purposes of the evidence code, and case law.

On the Spot/at the Bench OR in Chambers
The judge can deal with most evidentiary issues spontaneously without any significant
interruption in the proceedings. Problems with the form of the question or answer, and familiar
relevancy or Minnesota Rule of Evidence 403 issues can usually be resolved during the continuous
flow of the trial.
There will, however, be evidentiary issues that are best considered in a discussion at the bench
or in chambers, without the jury present. Although nobody relishes a trial continually punctuated by
bench conferences, difficult evidentiary problems often merit more than perfunctory objections and
rulings. And the key to resolving such issues is the recognition that the proponent of an evidentiary
proposition carries the burden of persuading the judge to rule in his or her favor.

Chapter 1 – The Primacy of Judicial Discretion
•

Nearly all evidentiary rulings are discretionary; however, all discretionary rulings must
have at least an arguable basis in law.

•

Discretion is exceeded (abused) if the ruling:
1. is entirely a matter of personal whim or predilection;
2. ignores a clear law;
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3. contravenes a fixed rule or mandate;
4. fails to apply a clearly-mandated rule;
5. misinterprets a clear rule; or
6. disregards clear precedent.
•

Judicial discretion is nearly always exercised in response to a request by a litigant
through an objection or a motion. Because the proponent of an evidentiary proposition
has the burden of persuasion, it is appropriate for the judge to require the proponent to
demonstrate that the desired ruling will be within the judge’s discretion.

•

Many rules of evidence contain mandatory language (shall, not admissible). These
rules usually do not allow discretion.

Chapter 2 – The Challenge of Neutrality
•

Even beyond technical accuracy, the most critical characteristic of the trial judge or
judicial officer is impartiality.

•

Impartiality must be reflected in each evidentiary ruling.

•

The admission or exclusion of evidence frequently determines the outcome of the case.
Partiality in rulings can distort the outcome of the case.

•

Evidentiary rulings are likely to be distorted by partiality if the judge believes that he or
she has discovered the “truth” and then tailors the rulings to fit that discovery.

•

It is advisable for the judge to consider and reconsider his or her impartiality periodically
throughout the trial or hearing.

Chapter 3 – Trial Management
•

Under Minnesota Rule of Evidence 611(a), the trial judge has both the authority and
the duty to control:
1. the manner in which witnesses are questioned and evidence is presented, and
2. the order in which witnesses are examined and evidence presented.

•

The trial judge functions best as a manager who is neither a mere passive observer nor
an intermeddler who tries to micromanage the trial.
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•

Two principal management tools for the judge are Minnesota Rule of Evidence 403 and
Minnesota Rule of Evidence 611.
1. Minnesota Rule of Evidence 403 is an exclusionary but discretionary rule
that allows the judge to exclude even relevant evidence if its probative value
is substantially outweighed by the danger of unfair prejudice (that type of
prejudice which does not arise naturally from the admissible evidence in the
trial), confusion of the issues, misleading the jury, or if the evidence would
cause undue delay, waste time, or be needlessly cumulative.
2. Minnesota Rule of Evidence 403 requires the judge (with the assistance of the
lawyers, if needed) to perform the balancing test of probative value versus the
dangers or the administrative concerns described.
3. Minnesota Rule of Evidence 611 is expressly a judicial control rule. It covers
a. the way and the order in which evidence is presented;
b. the importance of regulating the trial so as to avoid the needless
consumption of time;
c. the protection of witnesses from harassment and undue embarrassment;
d. the restriction of cross-examination to the scope of direct examination
and to credibility;
e. discretion to allow cross-examination beyond the scope of the direct;
and
f.

the basic rules for using leading questions: (1) permissible on direct
when necessary to develop testimony; (2) permissible on crossexamination of adverse witnesses; and (3) permissible as to an adverse
party, a witness identified with an adverse party, and a hostile witness.

4. Leading questions may be proper, improper but harmless, or improper and
pernicious. The judge should be especially alert to disallow the third type
of leading questions. A leading question is any question that sounds like an
answer.
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Chapter 4 – Critical Foundations
•

All evidence must be supported by foundation to be admissible, although lawyers may
waive or stipulate to foundation.

•

By failing to object to a foundation defect, the lawyer waives the requirement of
foundation.

•

Foundation consists of preliminary facts that link an item of evidence to the issue in the
case, and that otherwise qualify it for admission.

•

Minnesota Rule of Evidence 104(a) provides the trial judge with the authority to decide
whether foundation is adequate to allow evidence. The judge exercises discretion in
determining the adequacy of foundation.

•

The controlling question as to the adequacy of foundation is this: If the jury believes
these preliminary facts, are those facts sufficient to show that the item of evidence
is linked to the issues in the case and otherwise satisfy any particular rule governing
foundation for this item?

•

Many rules in the evidence code contain descriptions of the foundation required to
satisfy those rules. The judge should look first to the rules.

•

If the judge sustains a general objection that foundation is lacking, the judge has the
duty, if requested, to disclose what element of foundation is lacking. The judge may,
and usually will, delegate that function to the lawyer who objected.

•

The timing of laying foundation is discretionary with the judge.

Chapter 5 – Burden of Persuasion and Standards
•

The proponent of any evidentiary proposition (e.g, that this evidence is admissible
or inadmissible) has the burden of persuading the judge of the soundness of that
proposition.

•

The judge never has any duty to persuade himself or herself.

•

A failure of persuasion will ordinarily result in a rejection of the proposition.

•

The usual standard for the requisite degree of persuasion is the greater-weight standard.
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Chapter 6 – Division of Functions Between Judge and Jury
•

On evidentiary issues, the judge’s role is preliminary. The jury makes the ultimate
determination as to credibility and weight.

•

The judge must determine admissibility. Under Minnesota Rule of Evidence 104(a),
the judge decides:
1. qualifications of witnesses to testify;
2. the existence and applicability of a privilege;
3. foundation questions; and
4. whether an applicable rule has been satisfied.

•

In determining admissibility, the judge is not bound by the rules of evidence (so,
for example, the judge can consider hearsay, opinion evidence, evidence not yet
authenticated, etc.) but is bound by any privilege that might exist.

•

Under Minnesota Rule of Evidence 104(b), if an item of evidence is relevant only if
some condition is fulfilled, the judge must decide whether the proponent’s evidence is,
or will be, sufficient to support a finding that the condition is fulfilled. If the evidence is
sufficient, the judge must allow it, and the jury ultimately decides whether the condition
has been fulfilled.

•

The judge has discretion to:
1. require that the supporting evidence be provided before the conditionally
relevant evidence is allowed, or
2. allow the evidence subject to the later fulfillment of the condition.

•

Before the judge decides to allow the evidence subject to a later fulfillment of the
condition, the judge should:
1. consider the nature and significance of the evidence to be allowed (preliminary,
context, background, dispositive);
2. assess the reason the condition cannot be satisfied in advance of the admission
of the evidence;
3. be reasonably sure that the condition will in fact be fulfilled; and
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4. consider whether a striking order and a curative instruction will be sufficient if
the condition is not fulfilled after the evidence is allowed.

Chapter 7 – Admissibility Versus Weight
•

The trial judge decides the admissibility of evidence, and the jury decides its weight,
which includes its believability.

•

The judge is called upon to consider the weight of evidence in performing balancing
tests, such as those of Minnesota Rules of Evidence 403, 412 or 609. The judge must
consider the strength of probative value.

•

Rule of Thumb: The judge should allow all evidence that is reasonably helpful and
reliable and that does not offend or subvert some rule or applicable policy.

•

If an item of evidence satisfies all applicable rules and policies, the judge will have no
basis except mere personal predilection for excluding the evidence.

•

Weight of evidence includes:
1. believability (credibility);
2. reliability;
3. persuasive force and effect; and
4. the extent to which it supports certain inferences

Chapter 8 – Rulings on Objections and Evidentiary Motions
•

Objections must be:
1. timely (made at the first opportunity after the problem becomes apparent), and
2. supported by a proper legal ground.

•

The judge has discretion to overrule any objection that is untimely or is not supported
by a proper legal ground.

•

A motion to strike an answer is proper when the answer is given before the lawyer
has a fair chance to object. This usually happens with volunteered and non-responsive
answers on cross-examination.
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1. If the motion is granted, the judge should (1) order the answer stricken and (2)
instruct the jury to disregard the stricken answer.
2. If a lawyer does not move to strike an answer, the answer arguably remains
part of the evidence, even if it would have been excluded had the motion been
made.
•

If the judge excludes evidence, the proponent has a right to make an offer of proof on
the record, disclosing what the evidence would have been if it were allowed.
1. The timing and the manner of the offer (testimony, oral summary, written
summary) are within the judge’s discretion.
2. An offer of proof is not merely an argument for admissibility, but the judge
may allow argument in conjunction with the offer.

•

The judge may grant a continuing objection if a lawyer requests it. Its purpose is to
relieve the lawyer from having to repeatedly object to the same line of testimony when
it is apparent that the judge will overrule the objections.

•

A lawyer may make a motion in limine in an effort to obtain an advance ruling on the
admissibility of an item of evidence. Subject to the judge’s pre-trial order, this motion
can be made at pre-trial or during the trial and before the evidence is offered.
1. Even though the judge might not be able to rule in limine, such motions are
useful to alert the judge to evidentiary problems that likely will have to be
addressed at some point in the trial.
2. Often the judge will need an evidentiary context before ruling.

Chapter 9 – Rulings on Relevancy Issues
•

Under Minnesota Rule of Evidence 402, irrelevant evidence is not admissible.

•

Direct evidence ordinarily does not raise challenging relevancy issues as long as the
connection to the case is clear.

•

Circumstantial evidence often raises relevancy issues.

•

To be relevant:
1. the evidence must have a relationship (that is, a link) to an issue in the case,
and
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2. must have some tendency (even a slight one) to make a consequential fact (one
that makes some difference) either more likely to exist or to be true, or less
likely to be so, than if we did not have that evidence.
•

Circumstantial evidence links that will make facts relevant fall into any of three
categories:
1. Circumstantial Fact of Consequence—pertains to, but does not directly prove,
a dispositive fact or issue.
2. Context—provides background, tends to clarify, fills gaps, explains and makes
plausible, or makes other evidence comprehensible.
3. Credibility—relates to the believability of witnesses.

•

Relevancy is a very broad concept and the relevancy rules favor the admissibility of
evidence.

•

Any ostensible link between the offered evidence and an issue or a fact in the case
must be plausible in order to pass the relevancy test. It is the proponent’s burden to
demonstrate that plausibility.

•

To allow all evidence without a relevancy filter is a disservice to the litigants and to the
system because the trial will be unnecessarily prolonged and various collateral issues
will be raised and explored. A practical rule of thumb is that, if a reasonable argument
can be made for the relevancy of an item of evidence, it should be allowed (unless some
other rule bars it). If no such argument can be articulated, the judge should disallow it
as irrelevant.

•

The organizing principle of relevancy is reflected in this question, that may be asked
of the proponent of the evidence: How will the evidence help to prove or disprove a
consequential fact or issue?

It is appropriate to begin any consideration of relevancy with two significant statements:
•

“[A] court may not rely on irrelevant evidence to support a verdict despite the fact that
it was received without objection, since, by definition, such evidence cannot prove or
disprove a consequential fact.” Jack B. Weinstein & Margaret A. Berger, Weinstein’s
Evidence Manual § 103(02) (7th ed. 2005).
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•

“Failure to object may make incompetent evidence competent, but it cannot make
irrelevant evidence relevant.” Hirsch v. Immigration & Naturalization Serv., 308 F.2d
562, 567 (9th Cir. 1962).

Unlike other “tainted” evidence, such as inadmissible hearsay or improper opinions which
become “competent” evidence if admitted at trial, irrelevant evidence will never suffice to prove
anything. And if it is the only evidence on which dispositive facts rest, the verdict cannot stand.

Chapter 10 – Rulings on Rule 403 Issues
•

Minnesota Rule of Evidence 403 presumes that the evidence under consideration is
relevant. However, it allows exclusion of even relevant evidence.

•

The rule is exclusionary and discretionary.

•

The rule identifies three substantive dangers and three procedural infirmities that can
cause relevant evidence to be disallowed:
1. Substantive dangers:
a. unfair prejudice;
b. confusion of the issues; and
c. misleading the jury.
2. Administrative infirmities:
a. undue delay;
b. waste of time; and
c. needlessly cumulative.

•

Exclusion is proper only after the judge applies a balancing test, weighing the probative
value of the evidence against a particular danger or infirmity.

•

To justify exclusion, the danger or infirmity must substantially outweigh the probative
force of the evidence.

•

In applying the unfair prejudice factor, the judge must distinguish between the ordinary
prejudice that flows from the proper evidence in the case and the unfair prejudice that
arises from evidence offered solely or primarily for its effect in arousing the jury’s
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passion or ire, or in creating a collateral issue that will cause the jury to decide the case
on that issue rather than on the proper issues in the case.
•

When faced with a Minnesota Rule of Evidence 403 issue, the judge may allow the
evidence subject to some type of mitigation, such as black and white photos instead of
color, stipulation as to certain parts of testimony, limiting instructions, etc.

Chapter 11 – Rulings on Issues of Character Evidence Under
Minnesota Rule of Evidence 404(a)
•

When one says, “That’s the way this person is,” they are describing the person’s
character, or a specific trait of his or her character.

•

Ordinarily, a declarant describes a person’s character to explain why a person acted in
a particular way.

•

The general rule in a trial is that a party is not allowed to bring in evidence of a person’s
character if the party’s purpose is to show that on the occasion being litigated he or she
acted “in character.” Minn. R. Evid. 404(a).

•

The purpose of the offer of the evidence is paramount.
1. If the purpose is to show character and conformity in conduct, the evidence is
presumptively excludable.
2. If it is suggested that another purpose underlies the offer, the judge must:
a. assess the likelihood that the evidence truly is to be offered for that
purpose, and
b. determine the relevancy of that ostensible purpose.

•

There are exceptions to the general rule barring character evidence. Such evidence is
admissible:
1. when character is an element of a claim or defense;
2. when the accused in a criminal case offers evidence of his or her good character,
thus putting the accused’s character in issue;
3. when, after the accused in a criminal case has put his or her character in issue,
the prosecution offers contrary character evidence to rebut;
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4. when the accused in a criminal case offers evidence of a pertinent character
trait of the crime victim, and the prosecution offers contrary evidence of the
victim’s character trait to rebut;
5. in a homicide prosecution in which the accused claims self defense, the
prosecution offers evidence of the peaceful character of the victim to rebut the
accused’s claim that the victim was the first aggressor;
6. in any type of case, evidence of a testifying witness’s truthful or untruthful
character trait may be offered under Minnesota Rule of Evidence 608;
7. in any type of case, evidence of a testifying witness’s untruthful character
may be shown through a prior criminal conviction under Minnesota Rule of
Evidence 609; and
8. in some sex offense prosecutions, evidence of the victim’s character trait of
sexual promiscuity may be shown through evidence of the victim’s past sexual
conduct under Minnesota Rule of Evidence 412.
•

If the judge allows character evidence, the methods of proof that are permitted are
described in Minnesota Rule of Evidence 405.

Chapter 12 – Rulings on Minnesota Rule of Evidence 404(b)
“Other Acts”/Spreigl Issues
•

Minnesota Rule of Evidence 404(b) is not an exception to the character evidence bar.
Rather, it provides the rules for allowing evidence of conduct for the purpose of showing
something other than character and action in conformity with character. Therefore,
other than repeating the general prohibition from Minnesota Rule of Evidence 404(a),
this rule does not deal with character evidence at all.

•

Minnesota Rule of Evidence 404(b) is a rule of inclusion and discretion.

•

The rule applies only to “other acts,” that is, to acts that were not part of or inextricably
connected to the act being litigated. This is the starting point for a Minnesota Rule of
Evidence 404(b) analysis. If the evidence does not qualify as an “other act,” the rule
does not apply.
1. Federal cases distinguish intrinsic acts—part of the conduct being litigated—
from extrinsic acts—other acts, those not part of the conduct being litigated.
The cases apply the rule only to extrinsic evidence.
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2. The Minnesota Supreme Court distinguishes conduct that either was or was
not part of the immediate episode. If the offered evidence was part of the
immediate episode of the matter being litigated, the rule does not apply.
•

If the evidence to be offered relates to another act, the next step is to determine the
purpose of the evidence. The rule contains a non-exclusive list of proper purposes. The
judge needs to determine whether the ostensible purpose is genuine, that is, whether it
truly fits the issues in the case. This is, in essence, a relevancy determination.

•

If the evidence relates to some other act and if it is being offered for a proper purpose,
the judge must:
1. consider whether the procedural requirements of the rule have been satisfied;
2. assess whether the “other act” evidence is provable by clear and convincing
evidence; and
3. perform the special balancing test of the rule—the potential of the evidence for
unfair prejudice must not outweigh the probative value of the evidence. This is
not the Minnesota Rule of Evidence 403 balancing test.

•

Even if the evidence satisfies the requirements of Minnesota Rule of Evidence 404(b),
it might still carry a character-evidence taint. That taint is not, in itself, a basis for
excluding the evidence.

Chapter 13 – Rulings on Issues of Habit and Routine Practice
under Minnesota Rule of Evidence 406
•

Evidence of a person’s habit or an organization’s routine practice is relevant to show
conduct in conformity on a particular occasion. Minn. R. Evid. 406,

•

When applied to persons, this is not character evidence but rather conduct evidence.

•

In determining whether conduct has achieved the status of a habit, look for:
1. same repeated stimulus;
2. same repeated response to that stimulus; and/or
3. enough frequency to conclude that habitual conduct has taken hold.

•

For routine practice, the same factors apply, with particular emphasis on regularity of
the response.
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•

Reliability comes through this affirmative declaration: When X [the stimulus] occurs,
[person][organization] always does Y [the conduct].

•

The burden of showing habit or routine practice is on the proponent of that evidence.

Chapter 14 – Rulings on Admissibility of Lay Witness Testimony
•

A lay witness is someone who has acquired personal knowledge of a relevant fact
through sensory perception of that fact.

•

Before a lay witness can testify, foundational facts must be presented sufficient to show
that he or she has personal knowledge.

•

The witness does not have to be certain of his or her knowledge.

•

A lay witness cannot give opinions or draw inferences unless they are:
1. rationally based on the witness’s perceptions, and
2. helpful to the jury.

•

When testimony in the form of an opinion or inference is virtually the only way it can
be expressed intelligibly, the judge may allow that form.

•

No lay testimony may be, in form or substance, expert testimony

Chapter 15 – Rulings on Admissibility of Expert Evidence
•

The primary question: Will this expert evidence be helpful to the jury?

•

Absolute necessity is not dispositive. Evidence that is not absolutely necessary may
nevertheless be helpful to the jury in better and more fully and clearly understanding
the case.

•

The rule is biased in favor of admissibility, leaving weight and credibility to be tested
through cross-examination.

•

Integral to helpfulness is foundational reliability. Although sometimes thought of as a
separate element to be satisfied, evidence that lacks foundational reliability logically
cannot be helpful.
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•

The adequacy of the expert witness’s qualification is determined by the opinion he or
she will be asked to give. Key question: Does the witness have sufficient demonstrated
expertise in the subject matter of the opinion to make the opinion reliable?

•

“Reasonable certainty” is not required.

•

The expert may base his or her opinion on inadmissible evidence (usually hearsay) if:
1. other experts in the field,
2. rely on that type of evidence,
3. in forming opinions on the subject.

•

The content of the inadmissible evidence may not be disclosed on direct examination
but may be disclosed on cross-examination.

•

No expert witness may merely be a conduit for otherwise inadmissible evidence. In
other words, even though the expert may consider the inadmissible evidence and rely
on it, he or she must apply his or her own expertise to the subject. The opinion must be
the expert’s own.

•

If the expert evidence relates to a novel subject, the Frye-Mack standard must be
followed and possibly a preliminary hearing on admissibility held.

•

Expert evidence is permissible on ultimate issues as long as it is not merely an
“instruction” as to how the case should be decided.

•

Expert evidence as to the credibility of a party or witness is ordinarily prohibited.

Chapter 16 – Rulings on Impeachment Issues
•

Impeachment may not be a subterfuge for introducing inadmissible evidence.

•

Under some rules, extrinsic evidence for impeachment is prohibited (Minn. R. Evid.
608(b)) or restricted in use (Minn. R. Evid. 613(b)). In Minnesota, extrinsic evidence
is that which requires calling another witness, other than the testifying witness who is
being impeached.

•

Bias is relevant impeachment evidence, is not collateral, and may be shown by extrinsic
evidence.
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•

For impeachment with a prior inconsistent statement, direct contradiction is not
required. Extrinsic evidence may be used.

•

With proper foundation, a witness may be impeached through an opinion or a showing
of his or her reputation for untruthfulness. A showing that the witness has engaged in
particular untruthful acts may, in the judge’s discretion, be brought out during crossexamination of the witness being impeached but may not be proved by extrinsic
evidence.

•

A prior felony conviction can be used to impeach; but:
1. a balancing test must be employed; and
2. the judge has considerable discretion to allow or disallow.

•

A prior misdemeanor, gross misdemeanor, or felony conviction of a crime involving
dishonesty or false statement can be used to impeach.
1. This is not a discretionary rule.
2. No balancing test applies.

•

There is a 10-year time limit on all convictions, but it is not absolute.

Chapter 17 – Rulings on Issues Relating to Documents and
Other Exhibits
•

When part of a document is introduced or referred to, other portions that provide a
complete context may be introduced at that time. Minn. R. Evid. 106.

•

For refreshing recollection, anything may be used and it does not have to be admissible.
If a writing is used, before or during the trial, the Minnesota Rule of Evidence 612
procedures must be followed.

•

The master rule of foundation for all exhibits is reflected in this question: Is there
sufficient evidence to support a [jury] finding that the exhibit is what its proponent
claims it is? Minn. R. Evid. 901(a). This can be seen as the organizing principle of
foundation.
▪▪

The judge must answer this question. It is the question of authentication.

▪▪

However, the jury ultimately decides the question of authenticity.
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▪▪

The judge exceeds discretion and usurps the jury’s function by deciding
authenticity.

•

Many rules contain the foundational elements that will make them applicable. They are
the starting point of admissibility.

•

Minnesota Rule of Evidence 901(b) provides a non-exclusive list of illustrations of
foundations that are adequate.

•

Minnesota Rule of Evidence 902 lists several types of documents that are selfauthenticating. No sponsoring witness is necessary for the admissibility of these
documents.

•

A document containing recorded recollection may be read to the jury but it is not
admissible as an exhibit. Minn. R. Evid. 803(5).

•

Business records are admissible under Minnesota Rule of Evidence 803(6). Some
particular problems that might arise are:
1. double hearsay;
2. records of another organization found in the records to be introduced; and/or
3. what is meant by “other qualified witness”?

•

Computerized records have no special foundational requirements. They are admissible
the same as other records.
1. Computer-stored materials—email, Word documents, text messages—raise
hearsay issues.
2. Computer-generated materials—the output of the operation of a computer
program—cannot be hearsay, but raise foundational issues.

•

For business records and public records (Minn. R. Evid. 803(8)), the judge has discretion
to exclude if he or she finds that the circumstances of their creation lack trustworthiness.

•

A learned treatise that has been admitted may be read to the jury but may not be received
as an exhibit. Minn. R. Evid. 803(18).

•

Social media evidence can present unique problems of admissibility focusing on the
difficulty of authentication.
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•

The originals (best-evidence) rule applies only when the content of a writing, recording
or photograph is to be introduced. Minn. R. Evid. 1002. Duplicates are ordinarily
equally admissible as the originals. Minn. R. Evid. 1003.

•

When a high volume of papers is to be introduced, a summary may be used instead.
Minn. R. Evid. 1006. The summary is substantive evidence and the underlying
documents, which must be admissible, are not received as exhibits.

Nearly all evidence at trial can be divided into oral testimony and exhibits, which include
documents and other tangible things. All exhibits raise issues of authentication. Documents also
nearly always raise hearsay issues because they contain statements made out of court. Documents,
photographs and various types of recordings furthermore frequently raise questions that implicate
the best evidence rule.

Chapter 18 – Rulings on Hearsay Issues
•

Hearsay is not admissible unless an exception applies. Minn. R. Evid. 802.

•

No oral, written, or nonverbal statement can be hearsay unless it exactly fits the hearsay
definition in Minnesota Rule of Evidence 801(c):
1. There must be an intended assertion,
2. made by a person (not a machine such as a computer),
3. repeated from some time other than while the declarant is testifying, and
4. offered in evidence in hopes that the jury will believe it to be true.

•

The key “red flag” to signal the possibility of hearsay is a question that calls for the
witness to repeat something said orally, in writing, or by nonverbal conduct previously
by that witness or by another person.

•

A statement that exactly fits the hearsay definition might yet be excluded from the
hearsay definition because either:
1. it is a prior inconsistent statement, consistent statement, statement of
identification, or statement describing or explaining an event or condition, and
the declarant is present at trial and can be cross-examined about the statement.
Minn. R. Evid. 801(d)(1); or
2. it is a statement made by or attributable to a formal party to the case and is
being offered against that party. Minn. R. Evid. 801(d)(2).
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•

If a statement fits the hearsay definition but does not fit any Minnesota Rule of Evidence
801(d)(1) or (2) category, it will still be admissible if it fits a hearsay exception:
1. Minnesota Rule of Evidence 803 contains exceptions as to which it makes no
difference whether the declarant is available for the trial.
2. Minnesota Rule of Evidence 804 contains exceptions that apply only if the
declarant is unavailable for the trial.
3. Minnesota Rule of Evidence 807 is a catch-all exception that applies to
statements that do not qualify under Minnesota Rule of Evidence 803 or 804
but which possess similar circumstantial guarantees of trustworthiness as the
codified exceptions.

•

Each of the exceptions contains its own unique foundational elements that must be
satisfied to make the exception apply.

•

When a statement contains multiple hearsay, each part must qualify under an exception
to be admissible. In other words, one statement cannot piggyback on another. Minn. R.
Evid. 805.

•

Minnesota Rule of Evidence 806 is an impeachment rule that provides for the
impeachment of a hearsay declarant or of certain party-declarants.

•

Hearsay often raises issues in criminal cases of the right of confrontation, called
Crawford issues. Those issues apply only to “testimonial” hearsay.

Chapter 19 – Rulings on Issues Relating to Special Relevancy
Under Minnesota Rules of Evidence 407 Through 412
•

Minnesota Rule of Evidence 407 bars evidence of any remedial measure taken after an
accident if the purpose of the evidence is to prove negligence or other culpable conduct.
However, it does not bar such evidence for any other relevant purpose.

•

Minnesota Rule of Evidence 408 bars evidence of settlement negotiations, offers, and
acceptances of a disputed claim if the purpose of the evidence is to prove liability for
the claim or the invalidity of the claim or its amount. However, it does not bar such
evidence for any other relevant purpose.

•

Minnesota Rule of Evidence 410 is the criminal counterpart to Minnesota Rule of
Evidence 408. It bars evidence of withdrawn pleas of guilty or nolo contendere and of
plea bargain efforts no matter what the purpose of the evidence, and no matter whether
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it is offered against or in favor of the defendant, no matter whether the case is civil,
criminal or administrative.
•

Minnesota Rule of Evidence 409 bars evidence of the payment of, or promise to pay,
medical or similar expenses arising from an injury if the purpose of the evidence is to
prove liability for the injury.

•

Minnesota Rule of Evidence 411 bars evidence that a person was or was not insured
against liability if the purpose of the evidence is to prove negligence or other wrongful
conduct. However it does not bar such evidence when offered for any other relevant
purpose.

•

Minnesota Rule of Evidence 412 bars evidence of a victim’s prior sexual conduct in
certain sex crime prosecutions, subject to exceptions and strict procedural requirements.

•

The organizing principle of all of the special relevancy rules is that, as a matter of
policy, society deems certain conduct as useful or desirable and that conduct should be
encouraged, or at least not discouraged.

The evidence code addresses six particular types of evidence under the special relevancy
category. They are Minnesota Rule of Evidence 407—subsequent remedial measures; Minnesota
Rule of Evidence 408 compromise and offers to compromise; Minnesota Rule of Evidence 409—
payment of medical and similar expenses; Minnesota Rule of Evidence 410—offer to plead guilty;
Minnesota Rule of Evidence 411—liability insurance; and Minnesota Rule of Evidence 412—past
conduct of sex offense victim.
The organizing principle of all the special relevancy rules is that certain conduct is deemed by
society to be sound public policy and is to be encouraged, or at least not discouraged. Additionally,
some of this conduct is of questionable relevance.

Chapter 20 – Rulings on Issues Relating to Judicial Notice
•

Minnesota Rule of Evidence 201 governs judicial notice only of adjudicative facts (not
involving issues of law or policy) and only in civil cases.

•

Adjudicative facts are the types that juries decide, and judicial notice can be taken of
them only if they are indisputable because they are:
1. generally known in the jurisdiction (not just by the judge or a select group of
people); or
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2. can be readily and accurately verified through reference to a source whose
accuracy cannot be reasonably disputed.
•

Court orders, records, and administrative rules and regulations may also be the subjects
of judicial notice.

•

Judicial notice is mandatory if:
1. a party requests it; and
2. the requesting party supplies a proper basis.

•

In all other circumstances, judicial notice is discretionary and may be taken sua sponte.

•

When the judge has taken judicial notice, he or she must instruct the jury to accept the
judicially-noticed fact as conclusively proved.
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Chapter One

The Primacy of Judicial
Discretion
Rules:

Minn. R. Evid. 102 – 1002.

Scope:

Investigation of the nature of judicial discretion,
thoughts on exceeding discretion, and guidance
on the limits of discretion.

Judge Alert:

Judicial discretion is broad but not unlimited.
There must always be a plausible basis in a rule
or principle for its proper exercise.

§ 1.1

Judgment

Isiah Berlin defined “political judgment” as “a capacity for integrating a vast amalgam of
constantly changing, multicolored, evanescent, perpetually overlapping data.” This also seems an
apt definition of the judgment the trial judge is called upon to exercise, relatively unhesitatingly,
in the context of dynamic trials or hearings infused with the complexities and nuances of human
variables. To say that the judge’s task is challenging is an understatement.

§ 1.2

Discretion

The judgment a judge exercises during trials is predominantly discretionary, and, in particular,
evidentiary rulings are almost entirely discretionary. See Lines v. Ryan, 272 N.W.2d 896, 901–02
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(Minn. 1978). “Judicial discretion,” correctly performed, is a good-faith choice of one proper course
of action over other proper courses of action. Here is a more lofty definition:
“[J]udicial discretion” is the option which a judge may exercise between the
doing and the not doing of a thing which cannot be demanded as an absolute legal
right, guided by the spirit, principles and analogies of the law, and founded upon
the reason and conscience of the judge, to a just result in light of the particular
circumstances of the case.
Smith v. Smith, 17 N.J. Super 128, 132, 85 A.2d 523, 524 (App. Div. 1951), cert. denied, 9 N.J. 178,
87 A.2d 387 (1952). See also Chapman v. Dorsey, 230 Minn. 279, 285, 41 N.W.2d 438, 442 (1950)
(stating that “[j]udicial discretion is the sound choosing by the court, subject to the guidance of the
law, between doing or not doing a thing, the doing of which cannot be demanded as an absolute right
of the party that asks that it be done.”). The doctrine of judicial discretion “confer[s] great power in
the trial judge to affect the presentation of evidence . . . [and] amount[s] to a vote of confidence in
her ability to fashion sensible ad hoc solutions to the inevitable problems of trial.” Christopher B.
Meuller & Laird C. Kirkpatrick, Evidence Under The Rules ________ (6th ed. 2004).
Judicial discretion is a term that carries the abstract meaning of a choice to be made among
proper multiple courses of action. However, its concrete application virtually always depends on the
context in which it is to be exercised. And because trials are circumstances of infinite variables, there
can be no reliable definitive rule for the exercise of judicial discretion. It can be viewed as existing
somewhere along a continuum. At one end is a strict and literal application of an established, but not
mandatory, rule. The opposite end is the farthest reach of reasonableness, where the choice is close to
rationally indefensible but is not quite over that line. By far, most judicial discretion will be exercised
somewhere between those extremes.

§ 1.3

Exceeding Discretion

Proper judicial discretion precludes rulings motivated by whim, caprice or mere personal
predilection. There are limits: “A discretionary power is not, of course, unbounded but it is ‘confined
to those limits within which an honest man, competent to the discharge of the duties of his office,
ought to be confined.’” Schuttler v. Reinhardt, 17 N.J. Super. 480, 485, 86 A.2d 438, 440 (N.J. Super.
Ct. App. Div. 1952) (quoting State v. Anderson, 1 N.J.L. 318 (N.J. Sup. Ct. 1795)).
If a ruling lacks at least a reasonably arguable basis in law, ignores a clear law, or contravenes
a fixed rule or mandate, the ruling is said to be the product of an “abuse of judicial discretion.”
Despite the common usage in appellate decisions of the term “abuse,” most rulings outside the limits
of discretion are not “abuses” but rather are simply errors. A better label, as one court adopted, is
“mistaken exercise of discretion.” Spencer v. Steel, 23 N.J. Super. 504, 510, 93 A.2d 225, 228 (N.J.
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Super. Ct. App. Div. 1952). It might also be said that operating outside the parameters of permissible
discretion is simply exceeding discretion.
In interpreting a rule of evidence, the judicially sanctioned key is to look first to the plain
language of the rule. State v. Stone, 784 N.W.2d 367, 370 (Minn. 2010). Most often that will be
sufficient for a proper exercise of discretion. If more is necessary, the origin and history of the rule
should be considered.

§ 1.4

Guidance in the Rules of Evidence

The rules of evidence sometimes signal limits on the discretion available to the judge in ruling
on admissibility. These rules use the word “shall,” or state that a certain type of evidence is “not
admissible.” When such language is used in a rule, the judge is not granted discretion but rather the
rule is mandatory. Note, as examples, the following rules:
•

Minn. R. Evid. 102—These rules shall be construed to secure fairness in administration,
elimination of unjustifiable expense and delay, and promotion of growth and
development of the law of evidence to the end that the truth may be ascertained and
proceedings justly determined.

•

Minn. R. Evid. 103(c) & 104(c)—The judge shall conduct hearings on the admissibility
of evidence in a way that the jury will not hear inadmissible evidence, and shall conduct
hearings on the admissibility of confessions outside the hearing of the jury.

•

Minn. R. Evid. 104(a)—The judge shall decide preliminary questions, such as
foundation, witness competency, privilege and the admissibility of evidence. This is
not so much a limit on discretion as an identification of a judicial duty and a delineation
of the authority of the judge rather than the jury.

•

Minn. R. Evid. 105—When evidence is admissible for a limited purpose, the judge, upon
a lawyer’s request, shall tell the jury of the limitation. See State by Clark v. Wolkoff, 250
Minn. 504, 513, 85 N.W.2d 401, 408 (1957) (general objection not sufficient without
specific request in order to require judge to give limiting instruction).

•

Minn. R. Evid. 201(d) & (g)—When supplied with the requisite foundation, and when
a lawyer requests, the judge shall take judicial notice of a matter and shall instruct the
jury accordingly.

•

Minn. R. Evid. 402—“Evidence which is not relevant is not admissible.” Here is a
clear prohibition against allowing irrelevant evidence in a trial. Of course, the judge has
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broad discretion in deciding what evidence is relevant, but, once an item is determined
to be irrelevant, it cannot be allowed.

1-28

•

Minn. R. Evid. 404(a) & (b)—Subject to exceptions, character evidence is not
admissible. Unless an exception to this prohibition is shown or the evidence is offered
for a purpose other than to permit a character inference, the prohibition is a mandate
and the judge does not have the discretion to ignore it.

•

Minn. R. Evid. 407, 408, 409, 410, 411 & 412—Subject to exceptions noted in these
respective rules, evidence of subsequent remedial measures to prove liability; of
offers and compromises; of medical and related payments or promises to pay; of plea
discussions and plea bargains; of the existence of liability insurance to show fault; and
of the sexual behavior of the alleged victim of a sex crime is not admissible.

•

Minn. R. Evid. 601—Except as provided by these rules, the competency of a witness to
give testimony shall be determined in accordance with law.

•

Minn. R. Evid. 602—The judge shall require every witness to take an oath or give an
affirmation before testifying. This rule applies to interpreters as well. (See Minn. R.
Evid. 604).

•

Minn. R. Evid. 605 & 606—The judge and jurors in a particular case may not testify as
witnesses in that case. Despite the use of the permissive may, it is accepted that these
are rules of prohibition.

•

Minn. R. Evid. 609(b)—Stale convictions (over 10 years old) are not admissible to
impeach a witness. However, the rule contains an exception.

•

Minn. R. Evid. 609(c)—Convictions that have been pardoned or annulled, or as to
which a certificate of rehabilitation has been issued are not admissible.

•

Minn. R. Evid. 609(d)—Subject to an exception, juvenile adjudications are not
admissible.

•

Minn. R. Evid. 610—On the issue of credibility, evidence of religious beliefs or
opinions is not admissible.

•

Minn. R. Evid. 612—The judge must order the production of certain materials a witness
has used to refresh recollection if the judge deems those materials to be necessary in the
interests of justice, and, in certain circumstances, shall conduct an in camera review of
writings used to refresh recollection.
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§ 1.5

•

Minn. R. Evid. 611—The judge shall control the trial, should generally confine crossexamination to the scope of direct examination, and should not allow leading questions
on direct examination except as necessary for a proper purpose.

•

Minn. R. Evid. 613—Subject to the fulfillment of the condition explained in the rule,
extrinsic evidence of a prior inconsistent statement is not admissible.

•

Minn. R. Evid. 702—The judge must not allow expert testimony unless the prerequisites
of subject matter and personal qualifications, as explained in the rule, have been
satisfied. But that satisfaction is within the judge’s discretion.

•

Minn. R. Evid. 703—The judge must prevent the proponent’s disclosure of inadmissible
evidence underlying an expert’s opinion unless the judge finds that the condition noted
in the rule has been satisfied.

•

Minn. R. Evid. 704(b)—The judge must prohibit certain insanity opinions in criminal
cases.

•

Minn. R. Evid. 802—Subject to numerous exceptions, “[h]earsay is not admissible.”
The two key questions are whether a statement is in fact hearsay and, if it is, whether
it fits an exception. These questions are subject to discretionary judgment. However,
if a statement is determined to be hearsay and if no exception applies, the judge must
exclude it; there is no discretion to allow it.

•

Minn. R. Evid. 901—Other than as provided in Minnesota Rule of Evidence 902
(dealing with self-authenticating documents and records), the judge must require
preliminary evidence to authenticate the item offered into evidence.

•

Minn. R. Evid. 1002—Subject to exceptions, when the content of a writing, recording
or photograph is to be proved, the judge must require that the original be offered.

Guidance from Lawyers

Although “judicial” discretion ultimately is the prerogative of the judge, there is no rule that
prohibits the judge from soliciting advice from the lawyers litigating the case as to how discretion
as to proffered evidence may be properly exercised. Even though lawyers should be allowed to
try their cases and judges should be allowed to function as neutral magistrates, they may all, and
often should, join forces in exploring the propriety of evidentiary discretion. The judge may ask
for (1) a description of the basis on which the ruling might be made; and (2) an explanation, with
particularity, as to how the basis would support the ruling in the context of the trial. Of course, the
experienced judge will not need this assistance as to most rulings, but, on difficult and unclear but
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significant issues, the judge should not hesitate to ask for, and lawyers should be prepared to give, an
explanation of how a requested ruling will or will not exceed the limits of judicial discretion.
In United States v. Zolin, 491 U.S. 554 (1989), Justice Blackmun lends credence to the propriety
of lawyer assistance with evidentiary rulings, referring to it as “open adversarial guidance by the
parties.” The trial judge might adopt that phrase and its implications when dealing with issues that
likely will be better resolved through joint analysis.
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Chapter Two

The Challenge of Neutrality
Rules:

Minn. R. Evid. 102 & 611(a).

Scope:

Considerations of the critical importance of
judicial neutrality and its relation to the truthseeking function of trials.

Judge Alert:

Because evidentiary rulings can often affect the
outcome of a case, it is imperative that all rulings
be made impartially.

§ 2.1

Expectation and Appearance

That the trial judge is expected to be, and appear to be, objective and neutral is an imperishable
fact. If, for some reason, the judge cannot satisfy those expectations, he or she must recuse him or
herself from the case. There are at least two sound reasons for the insistence on the trial judge’s
neutrality. First, under our legal system, the judge is not an advocate but rather is to be an impartial,
disinterested magistrate. The second reason is philosophical and it implicates the judge’s ability to
know the “truth” of the case.
During the trial, the judge, like the jury, will undoubtedly have suspicions, hunches, leanings,
and “gut feelings” about the credibility of the facts, but the judge cannot be certain of the “truth” of
the case. If, at some point in the trial, the judge believes that he or she has discovered the truth, there
arises a risk that the judge will, consciously or unconsciously, tailor evidentiary rulings to support
that discovery. Proceeding from the notion that the fixed truth has been found, the judge’s rulings can
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distort the evidence and affect the outcome of the trial. The judge thereby abandons their neutrality
to the clear detriment of the parties to the case and the system of justice.
An example of the abandonment of neutrality is the judge who grants a summary judgment
because he or she decides that the case is not a winnable one. The judge has, thereby, assumed the
“truth” of the case, bypassing the process that is designed to unearth the truth through adversarial
means.

§ 2.2

The Rules and the “Truth”

Minnesota Rules of Evidence 102 exhorts the trial judge to apply the rules of evidence “to
the end that the truth may be ascertained . . . .” Minn. R. Evid. 102. Additionally, Minnesota Rule
of Evidence 611(a) mandates that the judge is to control the trial so as to make it “effective for
the ascertainment of the truth . . . .” Implicit in these urgings is the proposition that the truth is
ascertainable through the trial process. Judge Jack Weinstein, co-author of the definitive treatise
on the Federal Rules of Evidence, titled Weinstein’s Evidence, sees it differently, viewing trials as
dispute-resolution mechanisms. In Judge Weinstein’s opinion, “trials are not designed to get at the
total truth in all its mystery; they only allow decision of narrow issues of fact and law within the
limits of a modestly effective litigation system.” U.S. v. Jackson, 405 F. Supp. 938, 946 (E.D.N.Y.
1975). This is not cynicism but rather is a realistic appraisal of the function that trials can reasonably
be expected to serve. They might achieve a truth, or maybe even the truth but, as many scholars and
thinkers have pointed out, the discovery of the absolute truth of a human event can be very elusive,
and often not achievable at all. Subjective point of view can clash with objective reality and the vital
question is, “How do we locate and express objective reality?”

§ 2.3

Elusive Truth

In his classic film, Rashomon, director Aikira Kurasawa illustrates the problem of knowing
the truth of an event. In the movie, a man and his wife are walking through a forest when a bandit
accosts them, kills the man and rapes the wife. The bandit is captured and put on trial. There was one
eyewitness and he testifies to what he saw. Surprisingly, the wife’s testimony differs from that of the
apparently objective witness. The ghost of the deceased husband also testifies, and his version differs
from those of the eyewitness and the wife. And, of course, the bandit’s recounting does not match
any of the other three stories. The film prompts two questions: What is the truth of a human event?
How are we able to know the truth of an event?
Rashomon perhaps supports what anthropologist Richard Shweder calls the “confusion of
subjectivity and objectivity,” surely a phenomenon prevalent beyond movies.
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Poet Carl Sandburg raises the same issue when he imagines a trial witness taking an oath in The
People, Yes:
Do you solemnly swear before the everliving God that the testimony you are about
to give in this cause shall be the truth, the whole truth, and nothing but the truth?
No, I don’t. I can tell you what I saw and what I heard, and I’ll swear to that by the
everliving God, but the more I study about it the more sure I am that nobody but
the everliving God knows the whole truth . . . .
Carl Sandburg, The People, Yes (1990).
Visual artist Jesus Soto posits that it is likely that “truth” is a matter of one’s perspective. As one
of his art reviewers points out:
Soto’s lesson is that truth depends on perspective. What from here seems to be one
thing, from there might appear to be something else. To know the absolute truth of
a given state of affairs would be God-like. [I]t is possible to see something from
multiple directions . . . . However uncertain one or another perspective may be, a
lot of them tend to add up in memory to convincing pictures of reality. Yet even so,
another observer’s points of view might add up differently.
Ken Johnson, The Mechanics Behind Perspective, N.Y. Times, Jan. 13, 2012, available at <http://
www.nytimes.com/2012/01/13/arts/design/soto-paris-and-beyond-1950-1970-at-nyu-review.
html?_r=0>.
Not only does perspective influence one’s assessment of the truth but also “emotional
engagement with an issue often colours a thinker’s position.” Nigel Rodgers & Mel Thompson,
Human Failing and Frustrations, The Philosopher’s Magazine, 2012, at 81. And, according to
philosopher Blaise Pascal, even the dialectic of the trial will not yield confidence that we have found
the truth for “[c]ontradiction is not a sign of falsity, nor the lack of contradiction a sign of truth.”
Neither do the physical sciences necessarily allow certainty in one’s observation of phenomena.
In quantum mechanics, physicist Werner Heisenberg discovered what came to be labeled “the
uncertainty principle,” containing the idea that the act of observing changes that which is observed.
The uncertainty principle “has become a catchphrase for the general difficulty, not just in science, of
establishing untainted knowledge.” David Lindley, Uncertainty: Einstein, Heisenberg, Bohr, and
the Struggle for the Soul of Science (2008).
Nor do the senses always reliably capture the truth. In his book The Beginning of Infinity David
Deutsch discusses the “deceptiveness of the senses” and notes the demonstrated scientific fact that
“our senses themselves do not say anything. Only our interpretations of them do, and those are very
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fallible.” David Deutsch, The Beginning
(2012).

of Infinity:

Explanations That Transform

the

World

“Truth” of the type we seek through a trial is derived from “reality.” But reality itself can be
variable. In his book, Proust Was a Neuroscientist, Jonah Lehrer comments on both truth and reality,
saying “reality exists in plural,” and “[u]nfortunately, our current culture subscribes to a very narrow
definition of truth. If something can’t be quantified or calculated, it can’t be true.” Jonah Lehrer,
Proust Was a Neuroscientist (2008). But that definition, he contends, conflicts with the broader
sense of reality, which is “the only reality we will ever know.” Id.
Knowledge, revealed through facts adduced at trial, seems always to be “tainted” by perspective,
emotional overlay, possible faulty interpretation of sensory perception, deficiencies and limitations
in capacity to know, inaccuracy, outright lying, and systemic restrictions imposed on the litigation
process itself. All such “taints” can sometimes keep the discovery of the truth out of reach.
New York Times writer, David Kehr, in his review of the classic film Anatomy of a Murder,
astutely points out that the movie “evokes the shortcomings of the system, its failure to account for
aspects of human behavior that defy rationality, that contradict self-interest and confound tidy chains
of cause and effect.” Dave Kehr, Mystery Endures After Verdict Is In: Preminger’s ‘Anatomy of a
Murder’ on DVD, N.Y. Times, Mar. 9, 2012, available at <http://www.nytimes.com/2012/03/11/
movies/homevideo/premingers-anatomy-of-a-murder-on-dvd.html?ref=davekehr>. Based on a
novel by the same title written by Michigan Supreme Court Justice John Voelker, the movie presents
the argument, as Kehr notes, that not only do the limitations of the system sometimes fail to allow
us to expose the truth, the trial in the film “leads to a verdict but not to a resolution. The fundamental
mysteries—who did what to whom and why—remain open.” Id. Kehr’s comment on the character
of the judge in the movie, played by a prominent lawyer, is especially pertinent to the theme of
neutrality as it is discussed herein. Kehr says that the judge is the “ideal spectator . . . the observer
who knows the limits of observation.” Id. There is likely not a better description of at least one vital
role of the trial judge.
In the legal context, a comment by the prosecutor in the Amanda Knox case seems a fit corollary
to Judge Weinstein’s observation. In 2009, American student Amanda Knox and her Italian boyfriend
were convicted in Perugia, Italy of the murder of Knox’s British roommate. The appellate court
overturned the convictions. Appearing to capture the pragmatic type of truth trials are capable of
producing, the prosecutor stated: “The court’s decision to acquit them is the result of the truths that
came out in the trial, but the real truth could be different.” And surely it could be, but how can we
know?
Even some proverbs raise concerns about the likelihood that we can capture either an absolute
truth or completely accurate reality through our observations. An African proverb offers that: “You
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only see what you know,” and, in a similar vein, a Jewish proverb states: “We do not see things as
they are but as we are.”
Beyond a person’s ability to know the truth is his or her ability to recall it. Philosopher J.
Krishnamurti suggests that “memory is incomplete experience.” Yet, the recounting of recollected
experience is the mainstay of trials. Recognizing the fallibility of memory, the New Jersey Supreme
Court has mandated the following instruction in cases that depend on eyewitness identification:
“Human memory is not foolproof. Research has revealed that human memory is not like a video
recording that a witness need only replay to remember what happened. Memory is far more
complex.” The Florida Supreme Court has followed suit by mandating a similar jury instruction in
criminal cases in which eyewitness evidence is presented. In addition to implicitly calling attention
to the pitfalls of cross-racial identification, the instruction lists various other factors that might lead
to misidentification, including the opportunity and capacity to observe the person identified—which
involves considerations of lighting, distance, and the duration of the observation—and the lapse of
time between the observation and the expression of the identification.
Enough worthy and astute thinkers from diverse backgrounds have questioned the “knowability”
of the truth so that the trial judge is challenged to continually evaluate the neutrality of his rulings in
order to satisfy another of Minnesota Rule of Evidence 102’s exhortations, namely, to apply the rules
so that the “proceedings [are] justly determined.” It should be sufficient that the judge manages the
trial in a way that is suited to bringing out not a grand truth for all of us to live by but rather a more
modest, limited “truth” of the event or situation that brought everyone to the courtroom. Playwright
Luigi Pirandello once commented that, “We don’t have the evidence, the hard facts, but by God the
truth must be out there somewhere.” All cases at trial have some evidence and perhaps some “hard
facts,” but it is my view that the discovery of the truth can be impeded if, in his or her rulings, the
judge fails to maintain an unswerving commitment to neutrality.
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Chapter Three

Trial Management
Rules:

Minn. R. Evid. 403 & 611.

Scope:

General overview of judge’s function as trial
manager, and tools for managing and controlling
the way evidence is presented.

Judge Alert:

The trial process works best if the judge assumes
the role of a vigilant manager who refrains from
unnecessarily interfering with the presentation of
the evidence.

§ 3.1

Duty to Control

In any forum in which the rules of evidence are applied, the presiding judge or judicial officer
is expressly charged with the duty of managing and controlling the trial or hearing: “The court
shall exercise reasonable control over the mode and order of interrogating witnesses and presenting
evidence . . . .” Minn. R. Evid. 611(a) (emphasis added).

§ 3.2

Duty to Analyze

Every evidentiary issue requires analysis. Some issues, such as objections to the forms of
questions, need very little analysis and rarely warrant a pause in the proceedings or input from
the lawyers. Other issues require considerable analysis, which will nearly always include the
contributions of the lawyers.
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As to some of the more challenging rules of evidence, the judge has an affirmative duty to make
an analysis before ruling on admissibility. This duty is ordinarily expressly imposed by case law. For
example, in deciding the admissibility of a felony conviction to impeach a witness, the trial judge
must analyze the Jones balancing factors. See State v. Bissell, 368 N.W.2d 281 (Minn. 1985).
The duty to analyze can mean any of three things:
1. The judge makes the analysis entirely by themselves. However, this will be rare because
usually the judge will have the respective arguments of the lawyers to help.
2. The lawyers make and present their respective analyses, the judge evaluates and selects
the one he or she deems most compelling.
3. The judge and the lawyers engage in a dialogue, perhaps a dialectic, out of which bits
and pieces of a final complete analysis are derived.

§ 3.3

Judge as Manager

In performing the duty of controlling the trial or hearing, the judge functions best as a manager
who occupies the middle realm between the role of a mere passive spectator and that of a continual
intermeddler, carefully avoiding both extremes.
The passive spectator contributes to unnecessarily lengthy and potentially confusing proceedings.
The intermeddler, whose principal characteristic is sua sponte intervention, contributes to delay and
unfairly interferes with lawyers’ strategies and tactics.
Sound trial management calls for the judge to be an active observer and a judicious responder
who allows the lawyers to try their cases as they see fit and who intervenes only when necessary to
enforce the rules, prevent fundamental error, and guide the proceeding appropriately.

§ 3.4

Rules as Management Tools

Although it could be said that all of the evidence rules are trial management tools in that their use
affects the progress of the trial or hearing, Minnesota Rules of Evidence 403 and 611 are ubiquitous
and provide the most immediate usefulness.
A. Minnesota Rule of Evidence 403 as a Management Tool
This is an exclusionary rule that allows the discretionary exclusion of even relevant
evidence that might be tainted substantively or that might impair the expeditious administration of
the trial or hearing. Substantive taints are found in evidence that is unfairly prejudicial, confusing
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or misleading. Administrative taints are those which delay or unnecessarily prolong or increase the
expense of the trial.
The proper application of a substantive Rule 403 exclusion—for evidence that is unfairly
prejudicial, confusing or misleading—requires the judge to balance the probative value of the
evidence against the danger presented by the particular substantive taint. If that danger substantially
outweighs the probative value of the evidence, the judge has the discretion to exclude that evidence
(the evidence may be excluded). Minn. R. Evid. 403.
For both categories of Rule 403 infirmities, the judge should note the adjectives and adverbs
that modify the words describing the infirmities:
1. Prejudice must be unfair, that is, not the natural prejudice that arises from the
opposing party’s proper evidence. See Chapter 10 – Ruling on Rule 403 Issues.
2. The danger of unfair prejudice must substantially outweigh probative value. Equal
weight or a slight overweight will not suffice.
3. Delay must be undue. There will often be delays caused by witness schedules
and administrative issues. These are ordinary delays. The rule contemplates
interruptions more significant and likely less reasonable.
4. Cumulative evidence must be needless. The rule implicitly recognizes that some
technically cumulative evidence is properly corroborative and should be allowed.
However, there comes a point at which evidence on the same issue is unnecessary.
Obviously evidence that is misleading, confusing, or that does little more than waste time
needs no modifiers to thrust it into the realm of evidentiary infirmity.
B. Rule 611 as a Management Tool
Minnesota Rule of Evidence 611(a) gives three reasons for the mandate of judicial control:
(1) to facilitate the ascertainment of truth, (2) to “avoid needless consumption of time,” and (3) to
protect witnesses from abusive interrogation. See State v. Shamp, 422 N.W.2d 520, 527 (Minn. Ct.
App. 1988). It would seem to be implicit in these reasons that the judge has discretion to intervene
sua sponte when it is necessary and reasonable to do so.
Under the Rule 611(a), the judge:
1. shall reasonably control the manner and the order in which witnesses are examined;
2. shall reasonably control the manner and the order in which the evidence is presented;
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3. should (a word of guidance rather than a mandate) limit cross-examination to:
(1) the subject matter opened in the direct examination, and (2) the credibility of
the witness. The first restriction reflects the “American Rule,” which is different
from the “British Rule” that allows wide-open cross-examination beyond the scope
of the direct examination;
4. may (a word denoting discretion) allow cross-examination beyond the scope of
direct examination;
5. should require the direct examination to be conducted through non-leading
questions;
6. may permit leading questions on direct examination as may be necessary to develop
the witness’s testimony;
7. ordinarily should allow leading questions on cross-examination. However, the
judge may disallow leading questions to a witness who clearly is not adverse or is
friendly to the party the cross-examiner represents; and
8. may allow leading questions to hostile witnesses, adverse parties, and witnesses
identified with adverse parties. See State v. Axilrod, 248 Minn. 204, 79 N.W.2d 677
(1956).
C. The Problem of the Leading Question
The leading question is the only issue of form that is addressed specifically in Minnesota
Rule of Evidence 611(a). The judge should pay attention to leading questions because they can range
from useful to improper but harmless to pernicious.
A leading question is one that by its content, syntax, imbalance between clauses, inflection
or intonation tells or suggests to the witness the answer the examiner desires. There is no absolute
formula for identifying leading questions. The judge must evaluate each question ad hoc to determine
whether it is leading and, if it is, whether it is impermissible.
The reason often given for prohibiting leading questions on direct examination is that they
make the testimony that of the lawyer rather than of the witness. Although that is true, there is a more
compelling reason for prohibiting leading questions on direct examination.
The judge’s final charge to the jury will indicate that the jury is to determine the credibility
of the witnesses and will give guidelines for making that determination. Among the factors that the
jury might consider are: (1) the witness’s ability and opportunity to know the facts, (2) the witness’s
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ability to remember the facts, and (3) the witness’s ability to relate the facts at trial. In other words,
the jury is told that it may test the essentials of perception, recollection and narration.
The leading question entirely usurps that test. Consider the following leading question and
the answer:
Q. And, as you stood in the doorway, you saw Mr. Barnes raise the gun and
shoot Mrs. Long in the head?
A. Yes.
Through a leading question, the examiner—an unsworn person who has no firsthand
knowledge of the case—has supplied the witness’s perception, recollection and narration. Although
the witness can be cross-examined, the answer to the leading question remains as competent evidence
in the case, evidence which seems to go to the very heart of the case. In this instance, leading is not
a mere irregularity in form but rather is pernicious in content and effect.
D. Guidelines for Leading Questions
Leading questions are not necessarily improper. They can often be useful for expediting the
trial, and the judge should allow them for that purpose. Here are some guidelines for when the judge
might disallow or allow leading questions:
1. On direct examination (and on beyond-the-scope discretionary cross-examination
under Minnesota Rule of Evidence 611(b)), the judge should prohibit leading:
•

as to any disputed dispositive fact, such as the identity of the perpetrator
of the crime;

•

as to an essential element of a charge, claim or defense;

•

as to a credibility factor; and

•

as to any other critical fact of consequence to the case.

Leading as to any of these matters is highly likely to be pernicious.
2. Leading should ordinarily be prohibited as to disputed foundations, such as the
qualifications of a witness to testify as an expert, or the authentication of a critical
exhibit.
3. Leading should be prohibited as to any matter that will depend entirely on the
witness’s credibility.
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4. Leading may be permitted (and should be encouraged) for:
•

purely preliminary matters;

•

collateral matters; and

•

facts and issues not genuinely in dispute.

5. Leading should be allowed, but gradually and progressively:
•

to refresh a witness’s recollection;

•

to assist a very young or immature witness;

•

to assist a witness who is not fluent in English; and

•

to assist any witness who legitimately has communication difficulties.

E. Preventing Abusive Leading
Leading can be the product of the many things, including examiner’s ineptitude in
formulating questions, misunderstanding of the permissible limits of leading, forgetfulness, pressure
in the heat of the contest, or a disingenuous, unethical way to elicit critical evidence that might not
otherwise come in clearly or readily through the witness.
Lawyers are often at a loss as to how to deal with abusive leading. Leading questions
become abusive to the process when they are improper and extensive, when they continue despite
being ruled improper, or when they fall into the category of the disingenuous examination. Because
of the mandates of Minnesota Rule of Evidence 611, the judge has a duty—exercisable sua sponte if
necessary—to take steps to prevent abusive leading. There are at least five sanctions the judge might
consider:
1. Warning the lawyer to stop leading and indicating that the examination will be
terminated if the leading does not cease. See State v. Axilrod, 248 Minn. 204, 79
N.W.2d 677 (1956) (trial judge has authority to prevent leading questions).
2. Terminating the testimony from that witness. See U.S. v. Clinical Leasing Serv.,
982 F.2d 900 (5th Cir. 1993).
3. Prohibiting the examiner from rephrasing the question and then re-asking it
in a nonleading form. See Jack B. Weinstein, Weinstein’s Evidence Manual
§ 611(06) (9th ed. 2011) (“The trial judge is also the one to decide whether the
questioner may rephrase his question after an objection has been sustained on the
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ground of leading . . . .”). Lawyers and perhaps judges become frustrated when
the examiner continually asks leading questions and then simply rephrases them
when objections are sustained. This can become an unethical tactic. As noted, the
judge may prohibit the rephrasing on the ground that it would be unfair for the
jury to hear an answer that the examiner has supplied to the witness rather than the
witness’s independently recalled and narrated testimony.
4. Holding the examiner in contempt. This sanction is reserved for situations in which
the examiner has ignored repeated warnings.
5. Declaring a mistrial. This is reserved for the most egregious situation in which
dispositive evidence has been delivered through leading questions and the judge
concludes that a curative instruction will be of no avail.
Minnesota Rules of Evidence 403 and 611 will serve the judge well in managing trials and
hearings and all judges should try to develop a functional knowledge of these rules.
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Chapter Four

Critical Foundations
Rules:

Minn. R. Evid. 104(a), 602, 702, 801(d)(2)(D) & (E),
803(1), (6), (8), (19), (20) & (21), 804(a) & (b)(2),
901(a), (902) & 1004.

Scope:

Definition and functions of foundation, need for
foundation for all evidence, and judicial duty to
disclose and rule.

Judge Alert:

Unless waived or stipulated to, all evidence must
be supported by foundation, the adequacy of
which is to be determined by the judge in the
exercise of discretion.

§ 4.1

Significance of Foundation

“Foundations . . . can be viewed as the organizational center of evidence law . . . .” Steven I.
Friedland, Paul Bergman, & Andrew E. Taslitz, Evidence Law and Practice, Cases and Materials
(4th ed. 2010). To be admissible, all evidence must be supported by demonstrated foundation, unless
foundation is waived or stipulated.
“Foundation” refers to preliminary facts that show the item of evidence to be offered is relevant
and otherwise qualifies for admission at trial. For example, a lay witness may not testify to the
happenings of an event unless it has first been shown that the witness has personal knowledge of the
event. Additionally, a statement is not admissible over a hearsay objection as an excited utterance
unless it has first been shown that there was some sort of stimulus likely to produce excitement.
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The two functions of foundation are: (1) to connect testimony or an exhibit to an issue in the
case, and (2) to suggest prima facie reliability of that testimony or exhibit.

§ 4.2

Judicial Authority and Limitation

The judge decides questions of foundation: “Preliminary questions concerning the qualification
of a person to be a witness, the existence of a privilege, or the admissibility of evidence shall be
determined by the court . . . .” Minn. R. Evid. 104(a). The judge enjoys broad discretion in determining
the adequacy of foundation, but once he or she has decided that the requisite foundation has been
established, the judge cannot, under Minnesota Rule of Evidence 104(a), exclude that evidence for
lack of credibility or persuasiveness. See Blake v. Pellegrino, 329 F.2d 43, 48 (1st Cir. 2003).

§ 4.3	Objections and Judicial Duty
An objection to foundation tests the legal sufficiency of the preliminary facts offered to qualify
an item of evidence for admission at trial. This objection might be made either in a general (“I
object to lack of foundation”) or a particular form (“I object to lack of foundation to show that the
witness has personal knowledge of the incident”). The general objection is not useful to either the
judge or opposing counsel because it fails to identify the precise foundation defect. Except when no
foundation whatsoever has been laid, the general objection shifts the burden to the judge to ascertain
the infirmity and leaves the opposing lawyer with uncertainty as to how to cure the problem. The
difficulty is especially significant for the judge because it is the judge’s responsibility to inform the
proponent of what foundation is lacking:
But when counsel on either side is unable to comprehend the ground or reason for
excluding evidence, and in good faith appeals to the court to specifically indicate
such ground and reason in order that he may frame his questions in such a manner
as to meet such ruling, then, in our judgment, it becomes the duty of the court to
indicate such ground or reason specifically.
Adelmann v. Elk River Lumber Co., 242 Minn. 388, 65 N.W.2d 661, 667 (1954) (quoting Colburn
v. Chicago, St. P., M. & O. Ry. Co., 109 Wis. 377, 382, 85 N.W. 354, 355 (1901). See also State v.
Buckner, 214 N.W.2d 164, 168 (Iowa 1974) (“A trial court’s right to sustain a general objection
when any proper specific ground exists for exclusion of the evidence is limited by its duty to specify
the basis of its ruling when requested by interrogating counsel to do so.”).
Although it is the judge’s responsibility to disclose foundation defects, that burden is properly
placed on the lawyer who has objected. If the lawyer cannot point out the infirmity, and it is not
otherwise apparent, the judge may properly exercise discretion to overrule the objection.
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§ 4.4

Adequacy of Foundation

As noted, all evidence must be supported by some foundation. The adequacy of that foundation—
that is, the quantity, quality and credibility of the foundational facts—is for the judge to determine
according to this guideline: Are the preliminary facts sufficient, if believed, to support a finding by
the trier of fact that the item of evidence is relevant and genuine? This guideline is not an ultimate test
of credibility—which is reserved for the trier of fact—but is a prima facie threshold to be satisfied.
Moreover, in a jury case, the judge usurps the jury’s prerogative by making an ultimate credibility
determination and then excluding the evidence. Because the rules of evidence favor admissibility,
the standard for the adequacy of foundation is not high.
Furthermore, as indicated above, adequacy of foundation is largely discretionary. See Bisbee v.
Ruppert, 235 N.W.2d 364, 368 (Minn. 1975). Except where foundation is entirely lacking—which
would ordinarily make the evidence inadmissible—the issue of the adequacy of foundation becomes
one of weight rather than of admissibility. See State v. Daby, 197 N.W.2d 670, 671 (Minn. 1972).

§ 4.5

Timing of Foundation

Logically, foundation must precede the evidence it supports, and in most cases the judge will
require foundation before he or she allows the evidence. However, because the judge also controls
the order in which evidence may be presented, he or she has discretion to allow evidence subject
to foundation being laid afterward. Minn. R. Evid. 611(a). This discretion ought to be exercised
sparingly and only when it is virtually certain that the proper foundation can be laid. The burden is
on the proponent to persuade the judge accordingly.

§ 4.6

Guidance in the Rules of Evidence

Several of the rules of evidence themselves reveal the foundation that must be laid to qualify for
admissibility under those rules. For example:
•

Minn. R. Evid. 602—This is the foundational rule for lay testimony. There must be
preliminary evidence that the witness has personal knowledge of the subject matter as
to which he or she will testify.

•

Minn. R. Evid. 702—This is the basic foundational rule for qualifying expert witnesses.

•

Minn. R. Evid. 801(d)(2)(D)—This rule shows the foundation elements necessary to
qualify a statement as one by a party’s agent or employee.

•

Minn. R. Evid. 801(d)(2)(E)—This is the foundational rule for co-conspirator evidence.
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•

§ 4.7

Various hearsay exceptions—Minn. R. Evid. 803(1) (excited utterance); 803(6)
(business records); 803(8) (public records); 803(18) (learned treatises; 803(19), (20)
and (21) (the “reputation” exceptions); 804(a) (witness unavailability); 804(b)(2)
(dying declaration); 901(a) (illustrations of adequate foundations for various types of
evidence); 902 (foundation for self-authentication); & 1004 (foundation for secondary
evidence of contents of writings, recordings and photographs).

Guidance from Lawyers

“The burden of supplying supporting evidence in rule foundation admissibility [i.e. whether
the rules have been met] matters is generally on the party offering the evidence and requires a
preponderance of proof.” Steven I. Friedland, Paul Bergman & Andrew E. Taslitz, Evidence Law
and Practice, Cases and Materials 34 (4th ed. 2010). Although credibility issues are ordinarily
reserved for the trier of fact, the judge necessarily must make a threshold credibility determination
in order to rule reasonably on foundation objections.
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Chapter Five

Burden of Persuasion
and Standards
Rules:

No express rules.

Scope:

Expression of the principle that the proponent
of any proposition respecting the admission
or exclusion of evidence has the burden of
supporting that proposition by the greater weight
of the evidence.

Judge Alert:

For complicated evidentiary issues, the judge
acts properly by requiring the proponent to meet
his or her burden by demonstrating the propriety
of the ruling sought.

Consistent with the usual division of burdens of persuasion in litigation, the proponent of an
evidentiary proposition has the burden of persuading the judge to accept that proposition if the
opponent objects. This is an important point because the judge is never called upon to persuade
herself, although she certainly may assist with the issue by exploring underlying rules, asking
clarifying questions, and offering observations.
So, for example, if the proponent asks a witness to repeat a statement he heard another make
outside the trial, the opponent might object on the ground that the repeated statement would be
hearsay. If the proponent then claims that the statement is not being offered for its truth, thereby
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taking it out of the hearsay definition, he has the burden of doing two things. First, he must identify
the relevant non-hearsay purpose of the statement, and, second, he must show how the statement
fits or advances that purpose. The mere claim that the statement is being offered for a non-hearsay
purpose is not sufficient to carry the proponent’s burden of persuasion.
To what degree or extent must the judge be persuaded as to the correctness of the proponent’s
proposition? For most evidentiary propositions, the standard of persuasion is the more-likely-thannot standard, also called the “greater weight” or “preponderance” standard. Minn. R. Evid. 104(a),
committee comment (1977).
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Chapter Six

Division of Functions
Between Judge and Jury
Rules:

Minn. R. Evid. 104.

Scope:

Description of the judge’s preliminary role as to
offers of evidence.

Judge Alert:

The judge’s personal belief as to the weight and
credibility of evidence is ordinarily irrelevant and
should not become the criterion for admissibility

As to evidentiary issues, the judge plays a preliminary role while the jury makes ultimate
determinations. The judge’s ruling that certain evidence is admissible at trial simply allows the jury to
consider that evidence en route to its verdict. Questions of credibility and weight of the evidence are
for the jury to answer. Additionally, when considering the admissibility of circumstantial evidence,
“[t]o avoid turning trial by jury into trial by judge, the judge is not to [decide
admissibility] based only on what he or she thinks are the inferences and their
strengths. Rather, it must be done based on what the judge thinks the range of
reasonable people might think. If anyone in that range might think the inference
follows fairly strongly, the judge should hesitate to keep it out whatever the judge
himself or herself may think.”
Paul F. Rothstein, Myrna S. Raeder & David Crump, Evidence: Cases, Materials, and Problems
(3rd ed. 2006).
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Minnesota Rule of Evidence 104(a) provides that the judge “shall” determine “preliminary
questions” such as:
•

the qualification of a person to be a witness. This will be a question of foundation for
both lay and expert witnesses;

•

the existence of a privilege; and

•

the “admissibility of evidence.” This is the full gamut of offers of evidence of all types,
including foundation for the evidence, satisfaction of particular governing rules, and
exclusions provided in certain rules.

In deciding preliminary evidentiary questions, the judge is not bound by the rules of evidence
except as to privilege. The judge may, for example, consider excludable hearsay in determining a
foundation issue, such as the adequacy of a chain of custody.
When the issue is one of “conditional relevancy,” Minnesota Rule of Evidence 104(b) comes
into play and the division of function between judge and jury is underscored. If an item of evidence is
relevant only if some condition is fulfilled, the judge “shall admit” the item if the proponent presents,
or will present, evidence “sufficient to support a finding of the fulfillment of the condition.” Minn. R.
Evid. 104(b); State v. Smith, 448 N.W.2d 550, 556 (Minn. Ct. App. 1989), review denied (Minn. Dec.
29, 1989). As an example, an exhibit of some sort is relevant only if it is authentic, meaning that it
is what its proponent claims it is and it is linked to the case. If the proponent presents evidence from
which a jury could reasonably conclude that the exhibit is authentic, the judge must admit the exhibit
(unless some other rule requires exclusion). The exhibit is now deemed to have been authenticated.
However, the jury makes the ultimate determination of whether the exhibit is in fact authentic. The
judge “screens” and the jury makes the final call. Note that Minnesota Rule of Evidence 104(b)
pertains only to relevancy and not to admissibility in general.
Another example of a frequent use of Minnesota Rule of Evidence 104(b) is as to the offer
of Minnesota Rule of Evidence 404(b) (Spreigl) evidence. Once a proper non-propensity purpose
has been identified, which is an express condition of admissibility of the “other act,” the judge is
required to admit the evidence (assuming that all other provisions of Minnesota Rule of Evidence
404(b) have been satisfied), and the jury then ultimately determines whether the other-act evidence
does in fact serve the purpose of its ostensible offer.
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Chapter Seven

Admissibility Versus Weight
Rules:

Minn. R. Evid. 402, 403, 412, 602, 609, 612 & 802.

Scope:

Recognizing the judge’s domain of admissibility
and the jury’s domain of weight, as well as what is
included in “weight.”

Judge Alert:

The broad principle underlying the concept
of admissibility is that the judge should allow
evidence that is reasonably helpful and reliable
and that does not violate an express rule or
offend some policy goal.

Professors Rothstein, Raeder and Crump call the debate about whether an item of evidence
should be considered a matter of admissibility or of weight “the central issue” in evidence law.
Evidence: Cases, Materials and Problems (3rd ed. 2006). That is precisely the debate that marks
the division between the function of the judge and that of the jury. It is a critical debate because the
admission or exclusion of evidence can often dictate the outcome of the case.
Broadly, the judge should allow evidence that is reasonably helpful and reliable and that does
not offend some policy goal, and should disallow evidence that is unhelpful, untrustworthy or that
subverts a policy standard.
Admissibility is governed by the rules and principles of evidence law. Some rules are stated
affirmatively: “All relevant evidence is admissible [except as otherwise provided].” Minn. R. Evid.
402. Some are stated in exclusionary language: “Hearsay is not admissible [except as otherwise
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provided].” Minn. R. Evid. 802. Still others reflect conditional admissibility: “A witness may not
testify to a matter unless evidence is introduced sufficient to support a finding that the witness has
personal knowledge of the matter.” Minn. R. Evid. 602. And, because the codified rules are not
definitive, some rules imply an underlying, unstated common law rule or evidentiary principle. For
example, the code does not state the recognized common law rule that a forgetful witness’s memory
may be refreshed. But Minnesota Rule of Evidence 612 implies that rule by addressing the right of
the opposing party to examine any writing that has been used to refresh a witness’s memory before
or during the trial. Rule 612 neither states the basic rule nor covers anything beyond writings, while
the common law rule provides that anything can be used to refresh recollection.
If an item of evidence comports with all applicable rules and policies, the judge should rule
that it is admissible, for there could be nothing other than the judge’s personal predilections that
should ban the item from the trial. Furthermore, the judge should not be concerned about the use or
persuasive effect of the item.
Once the threshold of admissibility has been crossed, the jury may consider, and the lawyers
may argue, as to the item, its:
•

credibility;

•

reliability;

•

persuasive force and effect; and

•

supporting inferences.

These are the factors lumped into the term “weight of the evidence,” the determination of which
is the province of the jury. See State v. Darrow, 177 N.W.2d 778, 781 (Minn. 1970). Additionally,
the judge’s ruling that an item of evidence is admissible does not preclude the opposing party from
introducing evidence that undermines the item’s credibility or reliability. See U.S. v. Strahl, 590 F.2d
10, 12 (1st Cir. 1978), cert. denied, 440 U.S. 918 (1979).
Arguably, the only time the judge may legitimately be concerned about the weight of an item
of evidence is when he or she has to perform a “balancing” function that requires an assessment of
the probative value of the evidence. “Probative value” is another term for “weight.” So, when the
judge engages in the balancing tests prescribed by Minnesota Rules of Evidence 403, 412 or 609, for
example, he or she must consider the factors involved in weighing the evidence.
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Chapter Eight

Rulings on Objections and
Evidentiary Motions
Rules:

Minn. R. Evid. 103.

Scope:

Survey of common recurring objections and
rulings.

Judge Alert:

The judge has a duty to rule on objections, and to
disclose the grounds of the rulings if requested
and if the grounds are not apparent, but the judge
is not required to explain evidentiary rulings
to the advocates. Nevertheless, sometimes
explanations can help promote trial efficiency.

§ 8.1

Refresher on Rules and Mechanics

Minnesota Rule of Evidence 103 illustrates an aspect of the “self-help” nature of trials, and it
guides both the trial itself and the possibility of appellate review of evidentiary issues.
•

Rule 103. The advocate who wants to exclude evidence offered by the opponent must
make (1) a timely objection on (2) a proper legal ground. Doing so, the advocate not
only requests intervention by the judge but also preserves any error in the judge’s ruling
for appellate review. Furthermore, the sense of this rule is that the evidentiary problem
should be made known immediately, so that any prejudice that might flow from it can
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be obviated and corrected if possible without having to resort to a new trial or an appeal.
See State v. Pearson, 153 Minn. 32, 35, 189 N.W. 404, 405 (1922).
The judge is required to rule on the objection, ordinarily by either sustaining or overruling it.
The advocates are entitled to a ruling.
•

Timeliness. As noted, an objection must be timely. That is, it must be made at the
first sign of the alleged evidentiary infirmity. The judge has discretion to overrule an
untimely objection. See State v. Bowers, 482 N.W.2d 774, 778 (Minn. 1992).

Underlying the requirement of timeliness is the assumption that the advocate has been given
fair notice of an imminent violation. If, for example, a question calls for a proper answer but the
witness volunteers inadmissible information non-responsively, the opponent will not have had a
fair opportunity to make a timely objection. In such a case, the opponent may (1) move to strike the
offending evidence from the record, stating a proper legal ground for the motion; (2) request that the
judge order the improper matter to be stricken from the record; and (3) request that the judge instruct
the jury to disregard the inadmissible evidence. The judge should require the advocate to be specific
as to what the motion encompasses. See Timmerman v. March, 199 Minn. 376, 379, 271 N.W. 697,
699 (1937). If the judge grants the motion, both the order striking the evidence and a “disregard”
instruction are proper. Evidence that has been stricken is no longer properly a part of the case.
Some advocates prefer not to move to strike inadmissible evidence, hoping instead to correct
the defect with additional questions. This is not usually a problem for the judge, but it can have a
significant implication for the advocate. The judge should be aware of it. Assume the following
colloquy:
Q. Mr. Fisher, as you stood at that intersection what did you see?
A. I saw the SUV go through a red light, and the three nuns standing there told me
they saw the same thing.
Q. Well, I did not ask you about anyone else, so please listen carefully and just
answer the questions I ask.
The examiner could have moved to strike the portion of the answer as to what the nuns told
the witness on the grounds of hearsay and non-responsiveness. But, by opting to correct the defect
himself, the examiner has left the hearsay evidence in the case. It is not only part of the record,
but also is now competent evidence the jury may use in reaching its verdict. See Nelson v. O’Neil
Amusements, 274 Minn. 555, 556, 142 N.W.2d 647, 648 (1966) (“hearsay evidence received
without objection is competent and becomes part of the evidence usable as proof to the extent of

8-56

Rulings on Evidence

whatever rational persuasive force it may have.”). In Stevens v. Minneapolis Fire Department Relief
Association, 17 N.W.2d 642, 645 (Minn. 1945), the supreme court stated:
“Parties may waive the rules of evidence. 1 Wigmore Evidence (3d ed.) sec. 18.
Objections to competency are removed by waiving the right to have evidence
excluded . . . by failing to object to its admission. Where incompetent evidence
is received without objection, it is entitled to its full and natural probative effect.”
•

Grounds. Every objection must disclose at least one proper legal ground for the
exclusion of evidence. The judge may overrule any objection that is not coupled with a
statement of the proper ground.

•

Continuing Objection. If an advocate asks a series of related questions that the opponent
finds objectionable, but which the judge allows, instead of repeatedly objecting to each
similar item, the opponent may ask the judge to allow a continuing objection. State v.
Saporen, 285 N.W. 898, 904 (Minn. 1939). The judge has discretion to do so, but the
advocate should be required to be specific as to the “line” of questions to which the
objection is to apply.

•

Competent Evidence. Evidence to which no objection is made, or as to which the
judge overrules an objection, is deemed competent evidence upon which the jury can
rely in reaching its verdict. This principle is not true as to irrelevant evidence, but that
is a problem to be dealt with at the appellate level if the trial judge erroneously allows
irrelevant evidence that likely affects the outcome of the trial. See Stevens, supra.

•

Curative Admissibility. “Where one party introduces inadmissible evidence, he cannot
complain if the court permits his opponent in rebuttal to introduce similar inadmissible
evidence.” State v. DeZelar, 230 Minn. 39, 45, 41 N.W.2d 313, 318 (1950). See also
McNabb v. Jeppesen, 258 Minn. 15, 102 N.W.2d 709 (1960). The doctrine of curative
admissibility is a limited one. It is not “a doctrine of ‘fair play’ which would permit a
party to introduce whatever incompetent evidence it desires by the single expedient of
failing to object to the introduction of incompetent evidence by the opposing party.”
Williams v. Hoyt Constr. Co., Inc., 306 Minn. 59, 71, 237 N.W.2d 347 (1976).
Curative admissibility can be either a matter of right or discretionary. Busch v. Busch.
Constr., Inc., 262 N.W.2d 377, 387 (Minn. 1997). When the original evidence opens
the door, a party may introduce similar evidence to rebut as a matter of right when the
following criteria are met:
1. The original evidence is both inadmissible and prejudicial.
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2. The rebuttal evidence is inadmissible by virtue of the same rule or principle
that made the original evidence inadmissible.
3. The rebuttal evidence is limited to the same evidentiary fact that the original
evidence addresses.
In all likelihood, a bench conference will often be advisable before lawyers engage in
curative admissibility.
•

§ 8.2

Offer of Proof. The counterpart to the objections rule is Minnesota Rule of Evidence
103(a)(2), relating to offers of proof. If the judge excludes evidence, the proponent
preserves the exclusionary ruling for appellate review by offering to prove what the
evidence would have been had the judge allowed it. The proponent has a right to
make an offer of proof, but the form of that offer is within the judge’s discretionary
control. See Dunshee v. Douglas, 255 N.W.2d 42, 47 (Minn. 1977); Santiago v.
State, 644 N.W.2d 425, 442-44 (Minn. 2002). Two common forms of the offer of
proof are (1) the lawyer’s detailed summary of the evidence, and (2) testimony
taken outside the hearing of the jury. Whatever the form, the offer must reveal the
substance of the excluded evidence. It is not sufficient merely to identify the topic,
type or generic nature of the evidence. U.S. v. Winkle, 587 F.2d 705 (5th Cir. 1979)
(to indicate merely that the witness will testify to “his version” of the conversations
at issue is insufficient). An offer of proof is not merely an argument against the ruling,
although the judge, in his or her discretion, may permit some argument after the offer
is made. Even though the proponent has a right under Minnesota Rule of Evidence
103(a)(2) to make an offer of proof, the judge may refuse to allow an improper offer,
usually one that is either merely an argument or that fails to reveal its nature and
purpose. See Hilton v. Nelson, 283 N.W.2d 877, 881 (Minn. 1979).

Categories of Evidentiary problems

Rapid rulings on objections are not difficult at all, but rapid ostensibly correct rulings can be
challenging. There are five categories of evidentiary problems:
1. Those involving the form of the question or the form of the answer. These are the
easiest to spot, and even with minimal practice, immediate rulings on form issues can
become the judge’s norm.
2. Those involving some trial administration issue or concern. Cumulative evidence and
evidence that would simply waste trial time are examples. Like the form infirmities,
these are also easy to spot and to rule on quickly.
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3. Those involving foundation defects, either in the nature of omissions or evidence not
relevant to or indicative of foundation. These are generally easy to identify and to rule
on quickly, especially if the judge requires the opponent to disclose the particular defect
of which he or she is complaining.
4. Those relating to impeachment. These issues arise almost entirely on cross-examination
and implicate the various recognized ways in which a witness’s credibility may be
attacked, or bolstered. Ordinarily, these infirmities are readily apparent and can be ruled
upon quickly.
5. Those involving substantive evidentiary issues, such as relevancy, hearsay, character
evidence, and “other acts” evidence under Minnesota Rule of Evidence 404(b). These
can be difficult, and sometimes rapid rulings are neither possible nor prudent. With
particularly problematic substantive issues, bench conferences might be necessary.

§ 8.3

Survey of Recurring Objections, with Explanations
A. As to Form or Trial Administration
1. Leading

It is significant that the evidence code singles out leading as the one form-type question
that merits specific mention. There are three possible consequences of the leading question: (1) it can
be very helpful in expediting the trial on matters that are indisputably preliminary or uncontested,
or for refreshing memory or facilitating clear testimony from witnesses with language limitations;
(2) it can amount to a minor and harmless violation of the prohibition against leading in that the
answers elicited are not dispositive or otherwise critical; or (3) it can be unfair in that it supplies
the witness with dispositive or otherwise critical answers, and usurps the elements of credibility
the jury should be entitled to assess. The rationale of the prohibition is that the witness, and not the
examining lawyer, is the competent person to testify, and that he or she should do so independently
of the lawyer’s influence.
a. What is a Leading Question?
Any question that in any way suggests the answer that the examiner desires is
leading. This might be in the way the question is worded, or in the examiner’s use of inflection or
tone of voice, or even in the examiner’s body language. The keys are content, syntax, context, and
delivery. If the question sounds like an answer, or is more in the nature of a statement than a true
question, it is leading. A rule of thumb for the judge—who, like the jury, is to be neutral—is this:
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Does the judge get the impression that the examiner desires a particular answer? If so, the question
is leading.
Here are some examples of leading questions:
•

“And then the man walked directly up to the teller?” This is a leading
question because specific facts are given.

•

“Isn’t it true that . . .” (at the beginning of the question), or “. . . isn’t that
correct?” (at the end of the question). The preface or tag ending suggests
the desired answer.

•

“Was she wearing ankle-high, black boots or some other type of footwear?”
An imbalanced compound question suggests the desired answer.

However, it is not leading merely to disclose the subject of the inquiry in a way that
appears equally to seek either an affirmative or a negative answer, and it is not leading if the preface
to a question merely incorporates a previous answer:
Q. Where did he go next?
A. He went into the kitchen.
Q. After he went into the kitchen, when did you next see him?
b. Misunderstandings About Leading
There are several common misunderstandings about leading, namely:
•

That leading is permissible for foundation questions because foundation
is preliminary. Although preliminary, foundation can be critical and very
much in dispute—for example, the foundation necessary to qualify a
witness as an expert may be contested. Unless foundation is undisputed,
the leading-question prohibition applies.

•

That leading is permissible on re-direct examination. This is still a direct
examination to which the prohibition applies. However, leading is not
barred when the re-direct question is merely prefaced by an answer
already given:

Q. Now, on cross-examination you testified that you saw the defendant
for at least 30 seconds, so tell us where you were located for those 30
seconds.
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•

That a question that calls for a “yes” or “no” answer is leading. This is
not necessarily so. If the question is worded in such a way as to allow
the witness an equal choice between a “yes” or “no” answer, it is not
leading as long as neither inflection nor tone suggest the desired answer.
The question, “was it raining?” does not, on its face, suggest the desired
answer. It may equally be answered with either “yes” or “no”; therefore it
is not leading.

that it is leading to include mention of the subject of inquiry in the question. As long
as the disclosure of the subject does not give away the desired answer, the question is not leading.

EXAMPLE
“Tell the jury what the man was wearing on his head.” The subject is
“headwear,” but its disclosure does not suggest any particular answer.
It could be, “Nothing,” or “A baseball cap,” or “A bicycle helmet.” The
question is neutral.
Some judges prefer even more neutrality, especially as to dispositive facts. But
even a more neutral question will likely suggest the subject: “Describe what man was wearing.” An
overly restrictive application of the rule on leading questions can undermine the goal of conducting
an expeditious trial.
2. Ambiguous, Vague, Unclear, Unintelligible Question
This infirmity is self-explanatory and ordinarily occurs because the examiner has failed
to specify the detail being sought from the witness, or has used terms that are too general, abstract
or unfocused to be readily understood (for example, “After the meeting, what, if anything, did you
do regarding whatever requirements you thought were designated in some of the documents?”). The
rationale of the prohibition is that the judge should guard against confusion to the extent possible.
3. Repetitious/Asked and Answered
An examiner is entitled to one clear answer to each of his or her questions. Once the
witness has clearly and fully answered a specific question, it is impermissibly repetitious for the
examiner to ask that question again. However, the judge can be flexible here and, in his or her
discretion, allow reasonable repetition for clarity.
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4. Calls for Cumulative Evidence
This is a type of repetition, but whereas repetitious evidence refers to the repeated
testimony of the same witness, cumulative evidence refers to offering to prove the same thing through
several witnesses or perhaps several exhibits. The distinction to be made is between evidence that
is corroborative and that which is merely cumulative. So, when a criminal defendant indicates that
he will call 12 character witnesses to testify, the question of cumulative evidence is raised. More
specifically, the inquiry is as to how many—most likely not 12—character witnesses will be sufficient
to corroborate the defendant’s claim of good character. The judge has broad discretion here.
5. Calls for a Narrative Answer
There are two points of view regarding questions that seek narrative answers: (1) that
this is a bad way to examine a witness, and (2) that it is a good way to examine a witness. But those
are points of view for the advocate. Because Minnesota Rule of Evidence 611(a) gives the judge
authority to control the mode of interrogating witnesses, the judge has virtually total discretion as to
allowing or disallowing narrative answers. The judge might require questions to be framed so as to
avoid calling for broad, sweeping narratives. There is an obvious difference between the question,
“Tell us everything you did on Friday, September 13,”—which calls for a broad narrative answer—
and the question, “Tell us the first things you did on Friday, September 13,” which seeks a more
circumscribed narration. The rationale for limiting the broad narrative is that it risks disclosure of
inadmissible evidence to which the opponent likely will not have an opportunity to make a timely
objection. However, there is no rule that per se prohibits narrative answers, and some advocates feel
that the spontaneity of the narrative answer not only lends credibility to the witness but also helps to
expedite the trial. Those advocates are inclined to ask questions on direct examination that mostly
call for narrative answers. The judge has a bit of a dilemma, because the goal of expediting the trial
competes with the risk of disclosure of inadmissible evidence without prior notice. Perhaps the judge
has to try to “read” the witness to determine the likelihood of inadmissible overflow in the witness’s
answers. If the risk is high, the judge may require that the examiner seek testimony in “smaller bites.”
The judge’s authority to require questions that do not call for narrative answers is Minnesota Rule
of Evidence 611(a), which gives the judge the duty to control the mode of interrogating witnesses.
6. Argumentative
Any question that, in effect, is a jury argument in that it (1) summarizes some of the
evidence, (2) draws inferences, (3) comments on the evidence in some way, (4) asks the witness to
assess the credibility of another witness or the importance of certain evidence, (5) invites the witness
to compare his or her testimony with that of another witness, (6) interprets evidence and seeks the
witness’s agreement, or (7) asks the witness to comment on his or her own credibility is said to be
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an argumentative question and is impermissible. For example, “Well, Mr. Yee, would you agree that
you have just contradicted yourself?” is argumentative. This is nearly always a cross-examination
problem. The rationale for the prohibition is that the question does not seek new information or
clarification of evidence and is not designed to help the jury, but is merely the examiner’s argument,
which is properly reserved for final argument. Under the authority of Minnesota Rule of Evidence
611(a), the judge may sua sponte intervene and require counsel to break the question down into
simple subjects.
7. Compound/Multiple Question
A question on cross-examination that contains multiple parts is objectionable. Because
the cross-examiner ordinarily seeks either a “yes” or a “no” answer, it will not be clear which part of
a compound question the witness is answering.

EXAMPLE
“You came to the corner and stopped; and you looked behind you; and
you saw that the light was green, is that correct?” appears to seek a
“yes” answer, but it does not fairly give the witness an opportunity to
consider each part separately. The rationale of this objection pertains
both to the clarity of the answer and fairness to the witness.

8. Conclusion/Speculation/Improper Opinion
This objection is directed at questions usually asked of a lay witness whose testimony
is to be confined to his first-hand knowledge, that is, knowledge gained through direct sensory
perceptions of the subject matter. So, the lay witness is not permitted to interpret facts, guess, surmise,
speculate, or draw inferences or conclusions. Minnesota Rule of Evidence 701 does allow a lay
witness to testify in the form of an opinion or inferences as long as they (1) are based on the witness’s
first-hand knowledge, and (2) would be helpful to the jury because a strictly factual recounting
would be confusing. The question “What was Ms. Foster intending to do when she picked up the
knife?” is likely impermissible as calling for a conclusion as to another’s state of mind. The rationale
of this limitation is that it is the prerogative of the jury to draw conclusions from the evidence, and,
as to speculation or guessing, it simply is not helpful. But in an assault case in which the defendant
is accused of biting the complainant’s cheek, it would likely be a permissible lay opinion if a witness
who directly observed marks on the cheek testified as follows:
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Q. Did you see her left cheek?
A. Yes.
Q. What did you notice on it?
A. Bite marks [or teeth marks].
Human teeth marks are likely within the general experience of people, this witness directly observed
marks on the complainant’s cheek, and it would be virtually incomprehensible if the witness were
limited to a strictly factual description of the marks he or she saw.
It is helpful to distinguish between an opinion that is rooted in observation and one
that is not. The latter likely is always inadmissible, while the former is allowable if the opinion
form is really the most intelligible way to present the testimony. Another way to look at the issue is
this: Assuming the witness has perceived relevant facts, can he or she relate those facts intelligibly
without using the opinion form? If so, he or she should be confined to a factual recitation. For
example, a witness might be inclined to testify that the driver of a particular car “drove carelessly.”
That would, of course, be an opinion. It should be disallowed because the witness can intelligibly
testify to the facts of driving conduct—50 miles an hour in a 30-limit zone, swerving back and forth,
failing to stop at a stop sign, and the like. The form “drove carelessly” has several possible and varied
meanings and connotations, and is more likely to confuse than to help the jury understand the facts.
When the witness prefaces his or her testimony with phrases such as “I believe,” “I
think, “ “It seemed,” “To the best of my knowledge,” or “It was my understanding,” there may
or may not be a problem. Often such prefaces are just speech mannerisms and proper testimony
follows. Of course, what a witness “thinks” or “believes” or “understands” is usually not relevant,
and might simply be an improper opinion.

EXAMPLE
The question, “What did you understand to be happening?” seems to
be calling for the witness’s interpretation, rather than recitation, of the
facts, and as such is calling for an improper opinion.

9. The Answer Is or Would Be Based on Hearsay
At least in this form, this is not a valid objection. If the witness will relate a statement
that fits the definition of inadmissible hearsay, the objection is that the statement is hearsay. This is
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so because a hearsay objection is never valid unless an oral, written, or non-verbal statement is being
offered. If, on the other hand, the witness appears to testify from his or her first-hand knowledge but
actually is relating only what others have told him or her, the objection is that the witness has no firsthand knowledge of the subject rather than that the testimoniy is “based on hearsay.”
10. The Answer is Non-Responsive
Although judges sometimes sustain this objection when made by an opposing lawyer
even to direct-examination questions, it more properly belongs to the cross-examiner. The rationale
is that, on cross-examination, the advocate is entitled to answers that are directly responsive to the
questions and is not required to accept a witness’s explanations (unless called for) or diversions from
the matter raised. When a witness’s answer extends beyond the reasonable scope of the question,
this objection is proper. But the scope of the answer is quintessentially the function of the question,
and when the cross-examiner asks a broad, general, or abstract question, or asks for “why” and
“how” explanations, he or she cannot claim non-responsiveness when the witness answers broadly.
On direct examination, non-responsiveness in the sense that the witness has added information
beyond the scope of the question is not objectionable at all unless the non-responsive portion reveals
inadmissible evidence.

EXAMPLE
On direct examination: “Q. What did you do on your way home from
work? A. I stopped at Odd’s Bar for a beer and I talked to Mitchell for a
few minutes, and then went home and right to bed but I got up around
12:30 a.m. and went back to bar where I again saw Mitchell.” Most
of the answer is non-responsive, but it is not objectionable because
it all seems to be within the witness’s first-hand knowledge. Had he
been asked more generally what he did after he left the bar, he could
have related exactly the same testimony. But if the witness would have
added: “And Mitchell told me that he saw the defendant hit his girlfriend
with a pool cue,” the proper objection would be hearsay as to that “nonresponsive” portion.

11.	Improper Refreshing of Recollection
A witness who has relevant knowledge but whose memory has temporarily failed
may be allowed to use something, such as a report, photograph, tangible item, sound, or aroma to
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revive his or her memory. The item used to refresh recollection does not have to be admissible in
evidence, but there are foundation requirements: First, it must be shown that the witness in fact has
the knowledge sought. Second, it must be shown that the witness has temporarily forgotten that
knowledge. Third, the witness must agree that something (which is a “prompt” described in some
proper way) might help him or her recall the knowledge. After the examiner presents the witness with
the “prompt” and the witness has had a chance to consider it, the witness must testify from revived
memory without further assistance of the prompt. The foundational steps are required to prevent a
witness from simply testifying from a script, keeping in mind that recollection and narration are two
components of credibility for the jury to assess.
12. This is Not the Best Evidence/Violates the “Originals” Rule
To prove the content of a writing, recording, or photograph, the original (or an admissible
duplicate) is required. Minn. R. Evid. 1002. When a witness is asked to testify as to the content of
one of these items, the common law objection is that the testimony is “not the best evidence.” The
evidence code does not use that term, so instead the objection might be that the testimony would
violate the “originals” rule. Secondary evidence can be allowed in accordance with Minnesota Rule
of Evidence 1004.
13. Assumes Facts Not in Evidence
This problem is self-explanatory. Facts may be proved through testimony and other
means, but they may not be assumed. This issue arises relatively often during the cross-examination
of an expert.
14. Misquoting the Witness
Misquoting a witness’s testimony is usually an issue that comes up on cross-examination.
Ordinarily, intervention by the judge is not necessary because the lawyers can deal with the problem
adequately in their examinations.
15. Misleading the Witness
Sometimes this can take the form of inserting an unwarranted assumption into a
question, such as, “Have you stopped beating your wife yet?” It commonly takes two other forms.
First, it might be misleading and confusing because it interjects a collateral issue that distracts the
jury from the matter it must decide. See Madsen v. Park Nicollet Med. Ctr., 419 N.W.2d 511 (Minn.
Ct. App. 1988). Second, and a bit more subtle, it might take the form of technical, scientific, or
statistical evidence introduced for ordinary propositions. This evidence can be misleading by giving
the appearance that it is compellingly persuasive or even dispositive because its wears the cloak of
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expertise. See U.S. v. Edelman, 873 F.2d 791, 795 (5th Cir. 1989) (linguistics expert not permitted to
testify to ordinary language usage because to do so would give a special aura of expertise to ordinary
evidence).
16. Asking for Comments on the Testimony of Another Witness
Every witness is entitled to testify to what he or she knows. But no witness is entitled
to comment on, evaluate, criticize, or assess the credibility of another witness’s testimony (unless it
is proper under Minnesota Rule of Evidence 608). These questions are improper: “So, Officer Smith
was not telling the truth when he testified that the defendant admitted the crime?” “Doctor, do you
then believe that Dr. Phillips was wrong when he testified that the cause of the plaintiff’s condition
was a failure to give an antibiotic?” It is solely the jury’s prerogative to evaluate the testimony of
the witnesses.
Therefore, it is improper for either a lay witness or an expert witness to comment on,
evaluate, or use the testimony of another witness as the basis of his or her testimony. Note the
Minnesota Supreme Court’s holding in Briggs v. Chicago Great Western Railway Company, 80
N.W.2d 625, 632 (Minn. 1957):
The trial court erred in permitting, over defendant’s objection, plaintiff’s
witness Dr. Nathan Harvey Camm, an optometrist, to answer the following
question: . . . Doctor, I will ask you if, from reviewing these records [the
records consisted of a report prepared by another optometrist who, prior to
the accident, had prescribed glasses for the plaintiff] that I am holding in
my hand, whether or not you made a search of those records to determine
whether or not any place in those records there is any evidence of what
is called diabetic retinitis? Answer: I found no signs of diabetic retinitis.
Although a qualified expert witness may properly be permitted to explain
the meaning of technical language or terms found in records which are
in evidence, the majority rule which prevails in this jurisdiction does not
permit an expert to base his opinion upon the opinion of another expert
witness, or upon the observations of fact reported by another expert
witness . . . .
Of course, it is permissible to elicit from a witness his or her own knowledge, and own
opinion when appropriate, of the subject to which other witnesses have testified.
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17. Beyond the Scope of Direct Examination
The so-called “American Rule” limits cross-examination to the scope of matters
inquired about on direct examination and to matters of the witness’s credibility. However, the judge
has the discretion to allow questions as to matters that exceed the scope of the direct examination.
Minn. R. Evid. 611(b).
18.	Improper Rebuttal
Rebuttal is properly confined to matters raised by the opponent, and may not be
a subterfuge for introducing new or different matters. The scope of rebuttal is left to the sound
discretion of the judge. Geders v. U.S., 425 U.S. 80, 86 (1976). To serve the goal of efficiency, the
judge may exercise that discretion to allow rebuttal that will obviate the need to recall the witness.
19. Testifying From a Document Not in Evidence
In most trials there will be documentary evidence of some sort, and that evidence may be
referred to, read from, or cross-examined about only after it has been formally received in evidence.
B. As to Foundation Defects
1. Lack of Foundation to Qualify a Lay Witness
A lay witness may testify only to facts of which he has personal knowledge; that is,
knowledge acquired through direct sensory perception. Foundation to show such knowledge may
be laid through the witness’s own testimony that he or she perceived the facts that provided the
requisite personal knowledge. Foundation is sufficient if evidence that would support a jury finding
of such knowledge is introduced. Absent such evidence, there will be no foundation for the witness’s
testimony.
2. Lack of Foundation to Qualify an Expert Witness
A witness may not qualify to testify as an expert unless there is foundation evidence to
show that he or she has—by virtue of knowledge, skill, experience, training, or education—expertise
in the particular subject about which he or she will testify. The requirement of particularity is important
because there are “experts” who are generally qualified as to a matter but have insufficient specific
expertise to be helpful to the jury. Physicians generally have expertise, beyond that of laypersons,
in human anatomy and physiology, but without particular expertise in dealing with an orthopedic
problem at issue in the trial, the general expert’s testimony would have limited value and might in
fact mislead the jury.
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3. Lack of Foundation for Expert Opinion
Even a qualified expert may not give his or her opinion unless it is based on sufficient
facts and data, is the product of reliable principles and methods, and it is shown that the witness has
reliably applied the principles and methods to the facts. However, note that the expert witness need
not first disclose the bases for his or her opinion before stating that opinion, unless the judge orders
the disclosure. Minn. R. Evid. 705.
4. Lack of Foundation to Show Authentication of an Exhibit
Foundation for a tangible item or a process or various types of records is evidence
sufficient to support a finding that the item is what its proponent claims it is. This foundational
evidence is authenticating evidence. The ultimate question of authenticity is reserved for the jury.
Minn. R. Evid. 901(a).
5. Lack of Foundation to Show the Document is Self-Authenticating
Various types of documents under seal, or certified documents, are admissible without
the foundation of the testimony of a sponsoring witness under Minnesota Rule of Evidence 902.
However, each type of document must comply with the particulars of the category into which the
item fits.
6. Lack of Foundation to Show a Hearsay Exception
Many types of hearsay statements are admissible in evidence, but only if there is
sufficient foundation to fit them into exceptions under Minnesota Rules of Evidence 803, 804, or
807. Each exception carries its own foundational requirements.
7. Lack of Foundation to Allow a Hearsay Exclusion
The hearsay exclusions in Minnesota Rule of Evidence 801(d)(1) and (2) have various
foundational requirements before they become applicable to offered statements.
8. Lack of Foundation for an Illustrative Exhibit
An illustrative exhibit (sometimes referred to as a “demonstrative exhibit”) is not real
evidence and has no independent probative value. Rather, its proper usage is as an aid to a witness’s
testimony. For example, a police investigator might more clearly explain a crime scene if he or she
can refer to a diagram of that scene, and a physician’s testimony about a plaintiff’s injury might be
clearer if the physician is allowed to use a model of a human skeleton. The foundational elements
necessary for the admission of an illustrative exhibit are (1) that the witness has personal knowledge
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of that which is depicted in or by the exhibit, (2) that the exhibit fairly and accurately shows what it
purports to show, and (3) that the exhibit would assist the witness in testifying. There are three other
concerns that might arise with illustrative exhibits:
1. An illustrative exhibit is admissible strictly for explanatory purposes, and not
merely for dramatic effect. For the latter purpose, the exhibit is inadmissible.
See Carson v. Polley, 689 F.2d 562 (5th Cir. 1982).
2. The purpose of the exhibit as illustrative (or demonstrative) should be made
clear in both the offer and in the judge’s ruling if the exhibit is received.
3. Ordinarily, illustrative exhibits are not sent to the jury room for deliberations:
Just as the testimony of witnesses is not sent to the jury room,
so illustrative objects should be left behind when the jury retires
to deliberate. This practice will reduce the likelihood that jurors
will use the object as a source of original inference. Moreover, it
will eliminate any incentive for counsel to use illustrative objects
solely as a method of smuggling argument into the jury room.
22 Charles A. Wright & Kenneth A. Graham, Jr., Federal Practice and Procedure § 5174, at
137 (1978).
9. Lack of Chain of Custody
This rule is sometimes misunderstood and applied too strictly. The general rule is that
an exhibit, usually some tangible item that can be altered or exchanged for another similar item, is
admissible only if there is evidence that it has not been altered in a material way and is the very same
item that purportedly played a role in the case. If more than one person has had possession of the
item, the general rule is that each person must testify as to what was done with the exhibit during his
or her possession. Each person becomes a link in the chain of evidence, from the first discovery of
or encounter with the evidence until the final delivery of it in the courtroom. The chain-of-custody
rule is routinely applied to malleable items that can be contaminated, altered, or distorted, such as
drugs. In the current digital age, in which various significant alterations of computerized data and
images can be made, the rule also applies. On the other hand, unique items or those that have distinct
characteristics may be admissible without the showing of a chain of custody, or perhaps without
tracing through each link. For example, a strict chain of custody usually is not necessary for tangible
items such as an engine part with an embossed serial number or a knife on which an investigating
officer has carved her initials.
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Judges often apply a guideline of the “Two Rs,” risk and reasonableness, in assessing
the need for, and adequacy of, a chain of custody. The first “R” determines the level of risk—
high, medium, low, or negligible—of tampering, and the second “R” evaluates the reasonableness
of the conclusion that the evidence is sufficient to support a finding of authenticity. A high risk of
tampering, coupled with strained reasoning as to authentication, would be a basis for excluding the
item for lack of foundation showing an adequate chain of custody. But, other than that rather extreme
situation, defects in a chain of custody go to the weight of the evidence. U.S. v. Howard-Arias, 679
F.2d 363 (4th Cir. 1982) (chain of custody is not iron-clad requirement); Gallego v. U.S., 276 F.2d
914 (9th Cir. 1960) (narcotics tracing sufficient).
10. Lack of Foundation for a Photograph
A photograph that depicts some type of real evidence is considered real evidence itself.
A photograph of a damaged car at the scene of the collision that is the subject of the litigation
is admissible as real evidence of the damage to the car. The foundation for a photograph is the
testimony of any witness who (1) has personal knowledge, at a relevant time, of the subject shown
in the photograph; and (2) is able to testify that the photograph fairly and accurately depicts its
subject at that time. The photographer need not testify unless the photograph is offered to establish
a technical photographic point such as precise distance or lighting conditions. Photographs may also
be offered for illustrative purposes. The rules of foundation apply equally to motion pictures and
videotapes.
C. Those Relating to Impeachment
“Impeachment” of a witness is the process of creating doubt as to the witness’s credibility,
or discrediting the witness. Of course, a witness’s testimony might be inherently implausible because
of something negative about the witness themselves or their inability to have known accurately the
facts about which he or she testifies. These are called defects in capacity. Additionally, a witness’s
testimony might be implausible because it is contradicted by another witness or exhibit. But now the
focus is on specific vehicles of credibility challenges recognized by evidence law.
Preliminarily, it is important to recall the abolition of the common law rule that the
party who calls a witness to testify is said to vouch for that witness’s credibility, and, therefore, it is
impermissible to impeach one’s own witness. Minnesota Rule of Evidence 607 provides that any
party, “including the party calling the witness,” may impeach the witness’s credibility. This new rule
recognizes the reality that parties do not necessarily have control over the witnesses that might be
essential to the case.
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1.	Objection to Collateral or Irrelevant Evidence of Bias
A fertile area of impeachment is that of the witness’s bias. This refers to the witness’s
relationship to parties or witnesses, his or her prior or current experience with the subject matter of
or issues in the case, some interest in the outcome of the case, or anything else that might incline the
witness to testify less than truthfully. Minnesota Rule of Evidence 616 expressly allows impeachment
by showing bias. Although such impeachment often raises collateral issues, the objection that the
evidence is collateral or irrelevant is not well-taken as long as the inquiry is reasonably directed at
the exposure of bias.
2.	Objections Related to a Prior Inconsistent Statement
It is proper to show that a witness has made a prior statement that is inconsistent with
his or her trial testimony. The phenomenon is self-contradiction and, at least as to material items, it
casts doubt upon the witness’s veracity. Two possible objections are sometimes made:
1. The prior statement is not, in fact, inconsistent with the trial testimony. Even if
there is a slight inconsistency, judges ordinarily allow the evidence and leave
it for the jury to assess its weight.
2. When a prior writing is used to impeach, if the witness acknowledges the prior
inconsistency, the writing itself is not admissible. The proper objection is that
the writing is irrelevant.
3.	Objections Related to Opinion, Reputation or Particular Acts
Showing a Witness’s Truthfulness or Untruthfulness
Subject to some limitations, evidence of a witness’s character trait relating to credibility
is admissible. There are four ways to show such a character trait. Three of those ways—by
reputation, opinion, or specific instances of conduct—are covered by Minnesota Rule of Evidence
608, discussed here. The fourth way, the showing of a prior criminal conviction, is dealt with in
Minnesota Rule of Evidence 609, discussed infra in section 8.3(C)(4). Rule 608 provides strict
procedural limitations, and it will be properly objectionable if the requisite procedures are not
followed. It is also objectionable to expand the inquiry beyond truthfulness or untruthfulness.
1. Upon foundation showing personal acquaintance, a witness may give an
opinion that another witness is an untruthful person. It is not objectionable for
a witness to testify that, in his or her opinion, the other witness is an untruthful
person, or that he or she would not believe the other witness under oath. But
it is objectionable for the testifying witness to give an opinion that the other
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witness’s current testimony was untruthful, or to give specific examples that
show the other witness’s untruthfulness. Minn. R. Evid. 608(a).
2. Upon foundation showing personal acquaintance, a witness may give
an opinion that the other witness is a truthful person, but such opinion is
admissible only after the other witness’s character trait of truthfulness has been
attacked by opinion, reputation, or other evidence. So, preemptive bolstering is
objectionable. Minn. R. Evid. 608(a).
3. Upon foundation that a witness knows of another witness’s reputation for
untruthfulness in a particular “community,” the witness may disclose that the
other witness’s reputation is bad. “Community” is not limited to geography. It
may be any type of organization or association in which the other witness has
acquired a reputation for untruthfulness. It is objectionable to fail to identify
the community, or to expand the inquiry beyond the trait of untruthfulness.
Because “reputation” can exist only by virtue of what others have said about
a witness (which, of course, is hearsay), a hearsay objection is not proper.
Furthermore, Minnesota Rule of Evidence 803(21) provides a hearsay
exception for character reputation evidence. Minn. R. Evid. 608(a).
4. Upon proper reputation foundation, a witness may disclose the other witness’s
reputation for truthfulness, but it is objectionable to do so before the other
witness’s truthfulness has been attacked by opinion, reputation, or other
evidence. Minn. R. Evid. 608(a).
5. If the judge in his or her discretion allows it, counsel may cross-examine a
witness about specific acts that are probative of truthfulness or untruthfulness.
The acts may be those of the witness being cross-examined or those of the other
witness whose character for credibility this witness has testified to. A critical
prerequisite for cross-examination about specific acts is that counsel must have
a good-faith basis for believing that the witness has committed those acts.
6. Four other important things must be noted. First, there is no precondition
of attack on credibility before the cross-examiner may ask about acts of
truthfulness. Second, the cross-examiner may not ask about any criminal
consequences—arrest, charge, or conviction—related to a specific act. Third,
the cross-examiner may not expand the inquiry beyond acts that clearly relate
to truthfulness or untruthfulness. Fourth, the cross-examiner is bound by the
witness’s answer (whether ostensibly true or false), and cannot introduce
contradictory evidence through another witness. This is the prohibition against
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offering “extrinsic” evidence of specific truthful or untruthful acts. The
prohibition, however, does not extend to a document that can be authenticated
entirely through the witness being cross-examined. So, if the witness denies
that he or she ever told a lie to the tax authorities, his or her tax return may be
used to show the lie, but only if it can be authenticated without having to call
another witness to testify. The rationale of the prohibition against extrinsic
evidence is that the issue under examination is collateral to the issues in
the trial and potentially impedes the expeditious focus on the matters being
litigated. Any violation of the particulars of this rule is objectionable. Minn.
R. Evid. 608(b).
4.	Objections Related to Evidence of a Prior Criminal Conviction
Evidence that a witness has a prior qualifying criminal conviction is a subset of character
evidence admissible for “the purpose of attacking [the witness’s] character for truthfulness.” Minn.
R. Evid. 609(a). There are two categories of qualifying prior criminal convictions:
1. The felony category under Minnesota Rule of Evidence 609(a)(1). Convictions
in this discretionary category are admissible only after the judge performs the
balancing test described in the rule. The likely objections under this category
would be (1) that the prior conviction was not for a felony-level crime; or
(2) that, on balance, exclusion is favored. Note that, as to the first objection, the
level is determined by the possible punishment for the crime charged, and not
the sentence for that crime. So, if the crime charged was punishable as a felony,
the conviction qualifies even though it was sentenced as a gross-misdemeanor
or a stay of imposition of sentence was given.
2. The “dishonesty” category under Minnesota Rule of Evidence 609(a)(2).
Convictions of crimes that involved dishonesty or false statement in the way
they were committed are automatically admissible. The judge does not have
discretion to exclude such convictions. The level of the crime—felony, gross
misdemeanor, or misdemeanor—is irrelevant. The possible discretion the
judge enjoys is determining whether a crime that on its face was not a crime of
dishonesty or false statement nevertheless was committed in such a way as to
qualify under this category. The only possible objection to a conviction under
Rule 609(a)(2) is that it does not qualify.
There are also “procedural” objections that can be made to evidence of a prior criminal
conviction. They are:
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•

That the conviction is stale. There is a 10-year limit on admissibility, computed
from the later of the conviction date or the date of release from confinement.
The judge has discretion to admit older convictions “in the interests of justice”
after the balancing and notice requirements of the rule are satisfied. Minn. R.
Evid. 609(b).

•

The witness has received a pardon. The conviction is not admissible. Minn. R.
Evid. 609(c).

•

The conviction has been annulled. The conviction is not admissible.

•

The witness has received a certificate of rehabilitation or comparable finding of
rehabilitation. The conviction is not admissible. But note that an expungement
order without an express finding of rehabilitation would not qualify. Minn. R.
Evid. 609(c).

•

The conviction is a “juvenile adjudication.” The conviction is not admissible
against the accused, but it may be admissible against another witness if it would
also be admissible “to attack the credibility of an adult” and the court deems it
necessary for a just result. Minn. R. Evid. 609. Therefore, status offenses such
as truancy would not qualify as “adult” convictions under Rule 609(a) or (b),
and would not be admissible. Minn. R. Evid. 609(d).

5. Those Involving Substantive Evidentiary Issues
These are discussed in more detail in other chapters of this book, but some of the
recurring substantive objections are highlighted here.
•

The evidence is irrelevant. Only relevant evidence is admissible. Minn. R.
Evid. 402.

•

The evidence would violate one of the special rules of relevancy—Minnesota
Rules of Evidence 407 (subsequent remedial measures), 408 (compromise
issues), 409 (payment of medical costs), 410 (plea bargain issues), 411 (liability
insurance), or 412 (victim’s sexual conduct in sex offense cases).

•

The evidence would be unfairly prejudicial. Even relevant evidence can be
excluded if the judge finds that its probative value is substantially outweighed
by the danger of unfair prejudice. Minn. R. Evid. 403.

•

The evidence is inadmissible character evidence. Minnesota Rule of Evidence
404(a) prohibits character evidence, subject to exceptions.
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§ 8.4

•

The evidence is improper. Minn. R. Evid. 404(b) (Spreigl evidence). Rule
404(b) allows evidence of “other acts” for a relevant purpose, but not to show
propensity. If the other acts are offered as character evidence, this objection is
well-taken.

•

The evidence is that of a privileged communication. See generally Minn. Stat.
§ 595.02, et. seq.

•

The evidence is inadmissible hearsay. Hearsay evidence is not admissible
unless an exception applies. Minn. R. Evid. 802.

•

The evidence would violate the right of confrontation as defined in Crawford
v. Washington, 541 U.S. 36 (2004).

•

The evidence would violate the constitution, a statute, or a rule (which must be
identified in the ground for objection).

Motion in Limine

“In limine” means “on the threshold.” A motion in limine seeks an advance ruling from the
judge on an evidentiary issue that will arise during the trial. Under Minnesota Rules of Evidence 403
and 611(a), the judge has authority to deal with such matters preliminarily. The motion might be part
of the pretrial proceedings, or it might be made during the trial.
Ordinarily, the moving party will seek (1) to prevent opposing counsel from introducing or
referring to arguably inadmissible evidence, (2) to require counsel to show the existence of
foundation before offering certain evidence, or (3) to obtain the judge’s ruling that certain evidence
is admissible.
The judge may or may not be able to rule on the motion in advance of hearing evidence that
will provide a context for the ruling. Nevertheless, the motion is useful in that it alerts the judge
that certain evidence will be offered and that there might be a question of its admissibility. Because
of the utility of the motion, judges often require in their pretrial order that substantive issues of
admissibility be identified.

§ 8.5

PRETRIAL RULINGS

So as to avoid the interruptions of repeated bench conferences to resolve evidentiary problems,
the judge should consider requiring that potentially problematic substantive questions of admissibility
be identified in a pretrial disclosure or motion. Not all such questions can be answered without a
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concrete context, which will come during the trial, but at the very least, the judge will have been
alerted to the potential for difficulty later and can better prepare to deal with it when it arises.
The requirement of pretrial disclosure pertains, of course, only to substantive evidentiary issues,
most of which the lawyers will have identified in investigation and discovery in the case.
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Chapter Nine

Rulings on Relevancy Issues
Rules:

Minn. R. Evid. 401, 402 & 104(b).

Scope:

How to determine what evidence is relevant, and
rulings on conditional relevancy.

Judge Alert:

Nothing is relevant in the abstract, but rather
evidence becomes relevant when it has a
relationship to a fact of consequence in
the case. Most relevant problems involve
circumstantial evidence for which a “link” must
be demonstrated.

§ 9.1

Minnesota Rule of Evidence 402

Rule 402 gives us two clear propositions:
1. Subject to exceptions, “[a]ll relevant evidence is admissible.”
2. Without exception, “[e]vidence which is not relevant is not admissible.”
These are the clearest general statements about relevancy in the evidence code. Things get
murky when one tries to define “relevancy” and attempts to apply the definition.
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§ 9.2

Definition

Minnesota Rule of Evidence 401 provides that “relevant evidence” is “evidence having any
tendency to make the existence of any fact that is of consequence to the determination of the action
more probable or less probable than it would be without the evidence.” The rule expressly sets the
relevancy bar very low.
The rule purports to define “relevant evidence,” but it can give only a blueprint from which
the relevancy of an item might be determined. The “definition” is incomplete and abstract; more is
needed for an accurate assessment of the relevance of any given item of evidence. This is so because
relevancy is not an inherent aspect of any evidence. Nothing is relevant in the abstract, but becomes
so only through a relationship to something in or about the case.
Additionally, Rule 401 presents a black-or-white issue: Evidence is either relevant or irrelevant.
There is no degree that the judge has to assess, such as “substantially” or “highly” relevant, or only
“marginally” relevant. See U.S. v. Foster, 986 F.2d 541 (D.C. Cir. 1993). In fact, even marginally
relevant evidence would satisfy the “any tendency” criterion of the rule. See also State v. Carlson,
268 N.W.2d 553, 559 (Minn. 1978) (evidence is relevant if it “in some degree advances the inquiry”).
“The convincing power of the inference is for the jury, when weighing the value of the fact proved;
not for the judge in determining the . . . question of relevancy” Stevenson v. Stewart, 11 Pa. 307, 308
(1849).

§ 9.3

Direct Evidence and Circumstantial Evidence

“Direct evidence” is that which, if believed, proves a fact without reliance on intervening
inferences. It is direct perception of a fact of consequence, such as that described through the
testimony of an eyewitness to a crime. Or it might be an object that played a direct role in the subject
of the litigation, such as a knife used to assault the victim.
Direct evidence ordinarily does not raise difficult relevancy problems because the relationship
of the offered evidence to the case is obvious and usually indisputable as long as authentication is
accomplished.
“Circumstantial evidence,” on the other hand, is that which requires intervening inferences to
establish a connection to the case. So, if a bank is robbed of $10,000 in $100 bills, and, a short while
after the robbery, $10,000 in $100 bills is found in the accused’s car, the money is a “circumstance”
from which it could be inferred that the accused had something to do with the robbery. Often there
are several circumstantial “links” that, taken together, support the ultimate conclusion to be reached
in the case. Because the link of the offered item of evidence to the case is not direct and obvious,
but must be inferred, it is circumstantial evidence that can present relevancy problems for the judge.
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§ 9.4

Types of Circumstantial Links

There are three types of “links” (the three C’s) that can make circumstantial evidence relevant,
namely, consequence, context and credibility.
A circumstantial fact of consequence is one that pertains to some dispositive issue in the case.

EXAMPLE
If a burglar was wearing a green jacket with a professional football
team’s logo on the back, the fact that the accused has that type of jacket
relates to the dispositive issue of identity. This is still circumstantial
evidence because it does not directly prove the identity of the jacket’s
owner as the burglar, but it is a step in the direction of such proof.

A context fact is one that provides background, tends to clarify other facts, possibly gives
meaning to consequential facts, provides perspective, fills in gaps, or just tends to round out the
picture of the case so as to make it plausible. A context fact must reasonably and demonstrably serve
one or more of these purposes to be admissible as relevant circumstantial evidence. See State v.
Czech, 343 N.W.2d 854, 857 (Minn. 1984) (evidence of defendant’s statements about guns was ruled
relevant in armed robbery case because they provided a context for inculpatory statements). See also
State v. Martin, 197 N.W.2d 219 (Minn. 1972) (motive is context evidence).
A credibility fact relates to the credibility of parties or witnesses. Once a trial witness swears or
affirms to tell the truth, his or her credibility is in issue, and, subject to various limitations, evidence
relating to his or her credibility becomes relevant. Furthermore, there is no legal presumption that
any witness will testify truthfully, or even untruthfully. Each witness begins in a neutral credibility
posture, leaving the ultimate determination up to the jury. “Evidence that does not relate to a
proposition that must be proved may be admitted to evaluate the credibility of a witness.” Jack B.
Weinstein & Margaret A. Berger, Weinstein’s Federal Evidence § 401.04(4)(b) (2d ed. 1997).

§ 9.5

Particular Relevancy Links

Although it is often said that relevancy is a matter of logic, reason, and human experience, that
pronouncement—while undoubtedly accurate—does not advance us sufficiently toward the goal
of determining whether an item of evidence is in fact relevant. When confronted with a relevancy
objection, the judge proceeds through two steps. First, the judge determines whether the offered
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testimony or exhibit is direct evidence of some issue in the case. If it is, it is relevant, and any
objection on the ground of relevancy would likely be overruled. Second, if the item is not direct
evidence, the judge has to determine its link to the case. If it fits into one of the three categories
of circumstantial links, it likely will be relevant. To help the judge make this determination, there
are several particular circumstantial links that have been recognized in case law. This is not an
exhaustive list, but it does include the most common particular circumstantial links. The links might
be relevant to either help prove or disprove a fact or issue in the case:
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•

expected reaction, based on common human experience;

•

relationships among people connected with the case;

•

flight, or lack thereof;

•

proximity or remoteness of time, people, things;

•

suspicious circumstances, based on ordinary human conduct;

•

familiarity, or lack thereof, with an instrument or process involved in the case;

•

expressed intent;

•

need;

•

motive;

•

modus operandi;

•

prior similar conduct, or absence thereof;

•

manifestation of state of mind;

•

acts or words suggesting consciousness of guilt or culpability;

•

means and ability to do some act involved in the case;

•

control, or lack thereof;

•

access, or lack thereof;

•

standards of conduct;

•

custom and usage;

•

prior course of dealings; and
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•

bribes, threats, incentives, inducements, or coercion.

The identification of a particular link is a concrete step toward the relevancy determination, but
the proponent must still explain plausibly how the link fits the case. The opponent will argue the lack
of a plausible fit.

§ 9.6	Facts of Consequence to the Determination of the
Action
How does one know what facts are “of consequence to the determination of the action,” as
required by Minnesota Rule of Evidence 402? Broadly, it should be asked, “What has to be proved
for the claim, charge, or affirmative defense to succeed?” and “What types of things reasonably tend
to negate such proof?”
Start with the pleadings, and then look to issues raised by, or eliminated through, the pleadings,
considering also any stipulations, concessions, or admissions that might have occurred either within
or outside the pleadings. Next, look to governing law, perhaps by consulting cases or statutes, and
review jury instruction guides. It may also be useful to consider custom and practice. Sometimes,
although infrequently, judicial precedent or legislative fiat provides that certain evidence is relevant
or irrelevant (for example, Minnesota Rule of Evidence 406 declares habit and routine practice
evidence relevant). History, logic, and common sense (which appears to be a consensus of how
things proceed, should proceed, or should not proceed in life) can be useful in determining relevancy.
One way to approach the fact-of-consequence issue is to ask, “Do we have the same case if
the item of evidence is not in it?” There are four possible negative answers, any of which makes
the evidence relevant. Each is prefaced by, “No we don’t have the same case because . . .” First,
the evidence directly proves (or disproves) an issue or fact in the case. The argument made in this
category is that the item is something that demonstrably was part of the subject matter of the case.
Second, it is a plausible link in a circumstantial chain that leads to proof (or disproof) of an issue
in the case. Third, it is necessary to context. Here, the proposition is that without the item, the rest
of the evidence is unclear, incomplete, or potentially misleading. Fourth, it helps resolve witness
credibility. There is one affirmative answer that shows that the evidence is irrelevant: “Yes, the case
will be the same without the item of evidence.”
Finally, an undisputed fact can still be a fact of consequence and be a proper part of the case,
although, as discussed in the next section, it might be excludable under Minnesota Rule of Evidence
403.
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§ 9.7

The “any tendency” criterion

Minnesota Rule of Evidence 401 provides a very liberal test of relevancy, one that has prompted
a prominent trial judge to adopt the mantra, “Even if it’s thin, let it in.” And surely that approach is
valid under the rule. However, as further guidance, judges must recognize that “any tendency” just
begins to describe the test. Assuming that the judge identified a fact of consequence, he or she must
then complete the description: “Any tendency [to make the existence of that fact] more probable or
less probable than it would be without the evidence.” Minn. R. Evid. 401.
In explaining what that test means, professors Saltzburg, Martin, and Capra note that the test is
not one of the sufficiency of evidence:
The important thing for the judge and for counsel to remember is that the evidence
does not by itself have to prove the ultimate proposition for which it is offered;
nor does it have to make the ultimate proposition more probable than not. To be
relevant it is enough that the evidence has a tendency to make a consequential
fact even the least bit more probable or less probable than it would be without the
evidence. The question of relevance is thus different from whether evidence is
sufficient to prove a point.
2 Stephen A. Salzburg, Michael M. Martin & Daniel J. Capra, Federal Rules of Evidence Manual (9th ed. 2006).
For judges inclined to simply “let it all in and let the jury decide its relevance,” four points can
be made. First, preliminary relevance is a legal issue for the judge, and not the jury, to determine.
Second, this approach might lead to excessive trial time and possible undue delays. Third, irrelevant
evidence is irreparably incompetent evidence. So, as broad as the relevancy test is, it has limits
which, if acknowledged and honored, can help the judge manage the trial within the purposes and
spirit of Minnesota Rule of Evidence 102. Fourth, this inclination risks the allowance of collateral
issues that at the very least will waste trial time, and at worst can mislead the jury.

§ 9.8

Connections and relationships

The foregoing discussion teaches us that, when there is doubt as to the relevancy of an item of
evidence—ordinarily signaled through an objection, or sometimes raised sua sponte by the judge—
the proponent has the burden of explaining the relationship of the item to the applicable substantive
law and the connection of the item to the issues provable in the case. If the proponent cannot do so,
the judge acts properly by excluding the evidence as irrelevant and therefore incompetent.
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§ 9.9

Conditional Relevancy

The threshold rule of conditional relevancy is Minnesota Rule of Evidence 104(b), which
states: “When the relevancy of evidence depends on the fulfillment of a condition of fact, the court
shall admit it upon, or subject to, the introduction of evidence sufficient to support a finding of the
fulfillment of the condition.”

§ 9.10

Division of functions

As noted in Chapter 6 – Division of Functions Between Judge and Jury, Minnesota Rule of
Evidence 104(b) divides the functions of judge and jury. The judge determines the threshold issue
of whether there is or will be foundational evidence from which the jury could reasonably conclude
that some other item of evidence is relevant (that is, has a helpful connection to the case). The jury
makes the ultimate determination of the relevance (that is, of the helpfulness) of the item. See U.S.
v Huddleston, 485 U.S. 681 (1988).

EXAMPLE
In a murder trial, a gun allegedly used to shoot the victim is relevant
only if there is evidence from which the jury could find that it was in fact
the gun involved in the shooting. If there is such evidence, Rule 104(b)
requires the judge to receive the gun. Ultimately, the jury will decide
whether the gun actually was the one used in the murder. If the jury
decides that it was not, the gun is irrelevant to the issues in the case
and to the jury’s verdict.

It is important to note the division of functions, because the judge’s role is that of a “screener”
of the evidence. The judge is not entitled to decide the ultimate question of relevancy, and is in fact
precluded from doing so.

§ 9.11

Types of conditional relevancy issues

Every trial likely involves some issues of conditional relevancy. They might pertain to notice,
receipt, identity, witness qualification, personal knowledge, expert opinion, authentication of real
evidence, the use of secondary documentary evidence, virtually all Rule 104(b) evidence, various
hearsay threshold facts, such as those necessary to admit co-conspirator statements—actually, any
fact that is helpful to the case only if some other fact is shown.
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For the judge to make a proper Rule 104(b) ruling, he or she must (often with the assistance of
counsel) answer these questions:

§ 9.12

•

“Does the proffered fact have a connection to the case only if some other fact is proved?”

•

“What is the other fact that must be proved?”; and

•

“Is there some evidence from which a jury reasonably could find that the other fact has
been proved?”

“Connecting up”

For many reasons, trials do not always proceed in a neat linear fashion from logical beginning
through logical middle to logical end. A lot happens out of logical order, and much of that raises
issues of conditional relevancy.
When the admissibility of evidence of a fact depends on the showing of some other fact, that
evidence may be admitted either (1) once evidence of the other fact has been introduced, or (2)
“subject to” the introduction of evidence of the other fact. Minn. R. Evid. 104(b). In the latter
instance, counsel will promise to produce the linking evidence, that is, to “connect everything up,”
in the course of the trial. If counsel fails to do so, the judge may strike from the record the evidence
that was allowed, and may instruct the jury to disregard it.
However, this ostensibly facile solution to the failure to satisfy the conditional relevancy rule
must be approached with caution. Although it is presumed that the jury will follow the judge’s
instructions, including an instruction to disregard evidence, whether the jury realistically can do
so depends on the type and nature of the evidence allowed. Some highly probative or otherwise
compelling evidence might sink into the jury’s thought processes despite an honest effort to disregard
it. Depending on what evidence was allowed, the judge might be faced with having to grant a mistrial.
So, the judge should be satisfied that it is highly likely that the “connecting up” will occur, at least as
to evidence that might be difficult for the jury to disregard.
Although the language of Rule 104(b) does not appear to invite much discretion—requiring
admission “upon” or “subject to” the introduction of linking evidence—it seems likely that the judge
has discretion to decide whether the condition is reasonably likely to be fulfilled. Accordingly, the
judge may inquire about the reason for needing to “connect up” later, and counsel’s ability and means
to do so, including the degree of control counsel has over the linking evidence. Absent reasonable
assurance that the linking evidence will be presented, it seems that the judge operates within the
ambit of judicial discretion by requiring the linking evidence to be introduced first. See Meyers
v. Postal Fin. Co., 287 N.W.2d 614, 620 (Minn. 1979) (in an action by members of a consumer
buying club against the assignee of club membership contracts, the trial judge did not abuse his
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discretion by refusing to allow evidence of alleged wrongful conduct of the club until plaintiffs had
first introduced evidence from which the jury could find a sufficiently close nexus between the club
and the assignee).
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Chapter Ten

Rulings on Rule 403 Issues
Rules:

Minn. R. Evid. 403, 404(b), 412(1), 608(c), 609(a)(1),
& 609(b).

Scope:

Exploration of the uses of this discretionary
“master rule” and identification of rules that do
not apply the Rule 403 balancing test.

Judge Alert:

The most challenging aspect of Rule 403 is the
determination of unfairly prejudicial evidence.
The rule of thumb is that evidence is unfairly
prejudicial if it invites a verdict on something
other than the proper evidentiary ingredients of
the case, such as inflamed emotions or the desire
to punish.

§ 10.1

The master rule

Minnesota Rule of Evidence 403 can be viewed as the “master rule” in the evidence code
because it applies, in one way or another, to all evidence under nearly all other rules. But note:
•

It is not used to determine relevancy, but rather it presumes relevancy. If evidence is not
relevant, the court will never reach a Rule 403 issue.

•

Its balancing test does not apply to Minnesota Rules of Evidence 404(b), 412(1), 608(c),
609(a)(1), or 609(b), each of which has its own balancing test.
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§ 10.2

A rule of discretion

Minnesota Rule of Evidence 403 lists various evidentiary and procedural infirmities, and
provides that the judge may exclude evidence tainted with one or more of these infirmities.
But, as one court put it, “the application of Rule 403 must be cautious and sparing . . . . It is not
designed to permit the court to ‘even out’ the weight of the evidence, to mitigate a crime, or to make
a contest where there is little or none.” U.S. v. McRae, 593 F.2d 700, 707 (5th Cir. 1979), cert. denied
444 U.S. 862 (1979). It is not proper for the judge, under the guise of enforcing Rule 403, to engage
in “damage control” by excluding evidence harmful to a party’s case, because such “damage,” if
fairly inflicted, is the point of effective advocacy. See State v. Ferguson, 581 N.W.2d 824, 834 (Minn.
1998); State v. Cermak, 365 N.W.2d 243, 247 n.2 (Minn. 1985).

§ 10.3

Content of the rule

The rule focuses only on relevant evidence. It contains a balancing test to be applied to three
types of dangers:
1. the danger of unfair prejudice;
2. the danger of confusion of the issues; and
3. the danger of misleading the jury.
It identifies three “procedural” problems: (1) undue delay, (2) waste of time, and (3) needless
presentation of cumulative evidence. Despite these problems, the rule favors the admissibility of
relevant evidence.

§ 10.4

The balancing test

Two things are to be balanced under Rule 403: (1) the probative value of the evidence under
consideration; and (2) the danger or risk that the evidence will cause unfair prejudice, will confuse
or mislead the jury, or will create one of the procedural infirmities of waste of time, undue delay, or
needlessly cumulative evidence.
The balancing standard is that of substantial overweight. If the particular danger or risk presented
by the evidence substantially outweighs the probative value of the evidence, the judge may exclude
it.
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EXAMPLE
In a murder case, the prosecution might want to offer gruesome
photographs, perhaps even autopsy photographs, to show the manner
of the alleged homicide. Under Minnesota Rule of Evidence 401’s “any
tendency” test, the photos are arguably relevant for that purpose, and
therefore have probative value. But the photos are so gruesome and
horrible that they arguably create a danger or risk that the jury will be
so overwhelmed with outrage that it will ignore evidence favorable to
the defense and will be inclined just to punish the accused. So, not
only are the photos prejudicial to the accused—which is not a basis
for excluding them—but they are unfairly prejudicial because they will
inflame the jury and possibly provoke a verdict based on emotion rather
than the evidence.

The judge’s duty under Rule 403, with the assistance of the lawyers, is to ask and to answer
three questions:
1. How probative is the evidence? Here the judge assesses the nature and the weight of
the evidence. The judge does not actually perform the “weighing” function, but rather
looks to see how much weight the evidence likely will carry. The judge’s function here
is observational and analytical, and it is preliminary. Furthermore, it is not proper for
the judge to decide credibility under the guise of balancing. So, the judge’s approach
should be this: If the evidence is believed, this [described] is its probative value. See
Bowden v. McKenna, 600 F.2d 282 (1st Cir. 1979).
2. How likely is it that the evidence will create one of the Rule 403 dangers or infirmities?
Assuming that the judge determines that the evidence will create a Rule 403 risk, then
the third question must be answered.
3. Does the danger, or risk, substantially outweigh the probative value of the evidence? If
the danger or risk is conceded but its weight is less than, equal to, or just slightly more
than the weight of the probative value of the evidence, it does not meet the balancing
standard for exclusion and the judge ordinarily will allow it. The jury is then left to
determine its weight.
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Case law teaches that, when in doubt, the Rule 403 balancing should be resolved in favor of
admission. See Myers v. Hearth Tech., Inc., 621 N.W.2d 787, 791 (Minn. Ct. App. 2001) (stating that
in “close cases the court may properly exercise its discretion in favor of allowing relevant evidence”);
U.S. v. Terzado-Madruga, 897 F.2d 1099 (11th Cir. 1990). Furthermore, where probative value and
prejudicial effect are both high, the evidence should be admitted with perhaps the accommodation
of a limiting instruction or other action to mitigate any unfairness that might flow from the evidence.
See U.S. v. Krenzelok, 874 F.2d 480 (7th Cir. 1989).
If an item of evidence clearly has probative value, its exclusion will deprive the jury entirely
of the opportunity to consider that evidence. Often it is more desirable to allow the evidence, with
safeguards, than to disallow it and thereby create a deficit in the proof of the case.

§ 10.5	Other Balancing Tests—Rule 403 Inapplicable
Although Minnesota Rule of Evidence 403 provides the principal balancing test in the code,
some rules have separate tests that must be applied when those rules control an issue. All of the
balancing rules require a weighing of probative value against some type or degree of unwarranted
prejudice:
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•

Minnesota Rule of Evidence 404(b), relating to “other acts” evidence: The probative
value of the evidence must not be outweighed by its potential for unfair prejudice to the
defendant (in criminal cases).

•

Minnesota Rule of Evidence 412(1), relating to evidence of past sexual conduct of
alleged victims of certain sex offenses: The probative value of the evidence must not be
substantially outweighed by its inflammatory or prejudicial nature.

•

Minnesota Rule of Evidence 608(c), relating to evidence of specific instances of conduct
to prove untruthfulness in criminal cases: The probative value of the cross-examination
(as to the specific acts) must outweigh the potential for creating unfair prejudice to the
accused.

•

Minnesota Rule of Evidence 609(a)(1), relating to evidence of prior felony convictions
offered for impeachment: The probative value of admitting the evidence must outweigh
its prejudicial effect.

•

Minnesota Rule of Evidence 609(b), relating to the possibility of impeachment with
a criminal conviction over 10 years old: The probative value of the conviction must
substantially outweigh its prejudicial effect.

Rulings on Evidence

§ 10.6

Minimizing Rule 403 risks

It may be persuasively argued that the evidence code as a whole is skewed in favor of the
admission rather than the exclusion of evidence. This notion is especially highlighted under Rule
403, which inclines the judge toward admission of evidence. Additionally, sometimes to avoid a
perfunctory ruling rather than a thoughtful one, the judge might condition admissibility of Rule 403
“risky” evidence on mitigation that diminishes the degree of risk. In other words, Minnesota Rule
of Evidence 403 does not necessarily pose an either/or proposition, but permits compromises and
safeguards that will allow the evidence, but in a form or manner of introduction designed to reduce
the Rule 403 risks. See Faigin v. Kelly, 184 F.3d 67, 80 (1st Cir. 1999) (“Rule 403 controversies by
their very nature present competing considerations and compromise is often the best solution for a
particularly knotty Rule 403 problem.”).

EXAMPLE
A judge might rule that black-and-white photos are admissible, but
colored photos of the same subject are not; that enlarged photos will
be excluded, but smaller photos may be received; that a menacinglooking weapon in the defendant’s possession, but not actually used
in the charged crime, may not itself be admitted, but testimony about
it may be received; that certain testimony may be adduced but only if
portions are omitted; or that a redacted document can be offered. The
compromises to be made are many. See U.S. v. Yahweh, 792 F. Supp.
104 (S.D. Fla. 1992) for an excellent discussion of ways to deal with
extremely gruesome photos and videotapes.

When faced with a Rule 403 objection, it is important for the judge to consider compromises and
safeguards that will support the admission of the evidence because, as Minnesota Rule of Evidence
402 provides, “[a]ll relevant evidence is admissible,” and a Rule 403 exclusion results in the total
deprivation of relevant evidence. Of course, there will be times that exclusion is the only proper
course of action for the judge to take.

§ 10.7

Limiting instructions

One useful compromise feature is the judge’s limiting instruction. A Rule 403 risk might be
minimized if the judge tells the jury that it may consider the item of evidence only for a particular
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purpose and to use the evidence otherwise or more broadly will result in unfairness. Although some
lawyers and judges are skeptical about whether the jury is capable of following a limiting instruction,
there is a presumption applied by the appellate courts that juries do honor such instructions. The
United States Supreme Court commented on this presumption in Opper v. United States, 348 U.S
84, 95 (1954): “Unless we proceed on the basis that the jury will follow the court’s instructions
where those instructions are clear and the circumstances are such that the jury can reasonably be
expected to follow them, the jury system makes little sense.” See State v. Kennedy, 585 N.W.2d 385,
389 (Minn. 1998); State v. Slowinski, 450 N.W.2d 107, 114-15 (Minn. 1990) (the judge’s cautionary
instructions “lessened the probability of undue weight being given by the jury to the evidence”).
Additionally, the judge should always try to assess the likelihood that the evidence under
consideration is of a type that is realistically capable of being confined to the limits of a carefully
worded instruction, recognizing that some extremely inflammatory evidence probably cannot be
mitigated merely by words.

§ 10.8

Availability of other means of proof

Another approach to resolving a Rule 403 problem is to consider whether there are other effective
ways to prove the same thing that the evidence of concern is offered to prove. If so, the judge might
exclude the offered evidence and require counsel to use the other means of proof if it is available.
See Old Chief v. U.S., 519 U.S 172 (1997).

§ 10.9

Stipulations or admissions

Still another way to mitigate the risk of unfair prejudice is by stipulating to or admitting what
certain evidence would show if it were allowed, or stipulating to or admitting a fact so as to make
it unnecessary to present evidence to prove the fact. See Old Chief v. United States, 519 U.S. 172
(1997) for a discussion of stipulations and Rule 403 in criminal cases. However, a party may not
be forced into a colorless presentation of his or her case because the opponent agrees to stipulate to
evidence that might have considerable persuasive force. See U.S. v. Bowers, 600 F.2d 527 (5th Cir.
1982) (holding that a photo was admissible in a homicide case even though the defendant agreed to
stipulate to the cause of death).

§ 10.10	Unfair prejudice
The law distinguishes prejudice from unfair prejudice. The former is unquestionably and
properly the advocate’s goal, that is, to present evidence that will “prejudice” the opponent’s case,
and nearly all relevant evidence is prejudicial to the party against whom it is presented. The latter,
however, involves something that is beyond the permissible prejudice that flows from properly
admitted evidence, or that incites an irrational decision rather than one that is the reasoned product of
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an analysis of the competent evidence in the trial. “[I]t refers to the unfair advantage that results from
the capacity of the evidence to persuade by illegitimate means.” State v. Cermak, 365 N.W.2d 243,
246-47 (Minn. 1985) (quoting 22 Charles A. Wright & Kenneth W. Graham, Federal Practice
and Procedure Evidence § 5215, at 274-75 (1998)). Unfair prejudice is frequently found in highly
emotional evidence, but it is not limited to such evidence. State v. Bott, 310 Minn. 331, 338 n.3, 246
N.W.2d 48, 53 n.3 (1976). Any evidence that persuades by “illegitimate means” so as to give a party
an “unfair advantage” is unfairly prejudicial. State v. Mahkuk, 736 N.W.2d 675, 687 (Minn. 2007).

EXAMPLE
Some examples will illustrate the phenomenon of unfair prejudice:
•

In a case in which the defendant is charged with fleeing a peace
officer in a motor vehicle, evidence that the defendant had two
sawed-off shotguns in the car would create unfair prejudice
by implying that the defendant is perhaps a violent criminal.
Because the defendant’s reason for not stopping is likely
irrelevant to the charge, a relevancy argument can be made as
to the guns. But, if the judge is in doubt about relevancy and its
thin underlying test, Rule 403 comes directly into play.

•

In a civil personal injury action, the fact that the plaintiff had
an abortion a few weeks before the accident is offered as part
of the reason she was experiencing mental suffering, and is
arguably relevant on that component of damages. However,
abortion is such a potentially inflammatory issue that Rule 403
is implicated.

•

A criminal defendant’s membership in a gang or other
organization, such as a religious cult, that carries a social
stigma raises Rule 403 issues (unless, of course, the defendant
is charged with committing a crime for the benefit of a gang).

•

Statistical evidence offered to show the probability of guilt, civil
culpability, or of an occurrence happening as claimed in the
lawsuit will ordinarily be considered to be unfairly prejudicial.

•

The use of expert testimony to corroborate a claim that is fully
within the jury’s ability to decide will be unfairly prejudicial
because it gives an unwarranted expert stamp of approval and
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EXAMPLE, Continued
risks relieving the jury of its obligation to analyze and consider
all the evidence in the case.
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•

Expert conclusions in factual reports, such as the coroner’s
conclusion in an autopsy report, that the cause of death was
accidental, may result in unfair prejudice. In a dispute over
life insurance benefits, this statement can lead the jury to
conclude that the determination was the product of a full, expert
investigation as to which the jury should be bound and should
not second-guess. See Pollard v. Metro. Life Ins. Co., 598 F.2d
1284 (3rd. Cir. 1979); Hestad v. Pa. Life Ins. Co., 295 Minn.
306, 310, 204 N.W.2d 433, 436 (1973) (in an action to recover
life insurance benefits, the trial judge properly excluded the
deputy coroner’s conclusion on the insured’s death certificate
that the death was suicidal and not accidental).

•

Evidence of prior similar occurrences or non-occurrences, while
possibly having some relevance, can be unfairly prejudicial if
the circumstances are significantly different from those of the
matter being litigated.

•

Impermissible character evidence (that is, evidence that
suggests that, because of some character trait, a party has a
propensity to do or not to do something, and that he or she
acted in accordance with that propensity on the occasion being
litigated) not only violates Minnesota Rule of Evidence 404,
but is also unfairly prejudicial. It invites the jury to decide the
case on the basis of a party’s trait of character rather than on
evidence of his or her conduct.

•

Evidence of contraband or weapons in a party’s possession at
the time of the occurrence giving rise to the litigation might be
irrelevant, or if not, very often excludable under Rule 403.

•

Evidence that can carry a social stigma is often the subject
of Rule 403 exclusion. This includes evidence that a party is
homosexual or an atheist, or that the party uses racial epithets
or language derogatory toward a particular group, or that the
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party has abused his or her spouse, or that the party engages
in satanic rituals. It can also include abhorrent conduct, such as
child molestation, or less egregious but disapproved conduct,
such as engaging in extramarital affairs.
•

Strikingly graphic evidence can raise Rule 403 issues. This is
particularly true as to illustrative exhibits, which are not per se
inadmissible. However, at least in criminal cases, the supreme
court has warned that they should be limited to a reasonable
number, and that each must have its own probative value. See
State v. Jobe, 486 N.W.2d 407, 417 (Minn. 1992).

•

Other types of evidence that frequently trigger Rule 403
considerations are consciousness of guilt, flight, escape,
poverty, wealth, threats, alternate perpetrator evidence, and
“sloppy investigation” or the so-called “CSI-effect” evidence
in criminal cases. Although in criminal cases the defendant is
constitutionally entitled to present an effective defense, there
must still be at least a reasonably arguable connection between
the evidence and the defense offered. So, the lack of fingerprint
or DNA evidence might be a significant omission that tends to
exonerate the defendant, and surely the fact of the omission
would be admissible, but the wholesale condemnation of a
criminal investigation when some omissions would have very
slight probative value, but would greatly and unfairly prejudice
the prosecution by suggesting impropriety, would raise
legitimate Rule 403 concerns.

•

Evidence of arrests or prior uncharged conduct can be irrelevant,
but even if relevant, will trigger the Rule 404(b) balancing test in
Minnesota and the Rule 403 test in federal cases.

§ 10.11 Misleading or confusing evidence
Mostly, evidence that risks misleading or confusing the jury will involve issues collateral to
those in dispute in the case. It might be relevant, and, if so, there can still be Rule 403 problems.
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As one court put it, evidence: “must correspond with the allegations and be confined to the point in
issue. The effect is to exclude merely collateral facts, having no connection with the subject litigated,
and, therefore, incapable of shedding light upon the inquiry, or affording ground for reasonable
assumption or inference.” Stevenson v. Stewart, 11 Pa. 307, 308 (1849).

EXAMPLE
Note these examples:
•

A criminal defendant was properly precluded from introducing
evidence of a civil lawsuit not closely connected in time or
subject matter with the criminal case on the ground that the
evidence would be confusing. U.S. v. Sindona, 636 F.2d 792
(2d Cir. 1980).

•

In a prosecution for the misapplication of bank funds, the
defendant was not allowed to present evidence that the bank’s
former owners engaged in similar acts but were not prosecuted.
The evidence would confuse the issues at trial. U.S. v. Steffen,
641 F.2d 591 (8th Cir. 1981).

•

In a tax fraud case, the government was not allowed to
supplement incomplete income records with a mathematician’s
opinion as to probable income. It was held that the testimony
would be misleading because the jury would not fairly be able
to assess the weight of the data. U.S. v. Civella, 527 F. Supp.
70 (W.D. Mo. 1981).

Evidence might be deemed misleading because of the risk that the jury will attach undue weight
to it. For example, polygraph results were properly excluded from a trial under Minnesota Rule of
Evidence 403 on the ground that the jury might overvalue those results because of the apparently
scientific validity of the test. U.S. v. Call, 129 F.3d 1402 (10th Cir. 1997), cert. denied 524 U.S. 906
(1998); State v. Kolander, 236 Minn. 209, 221-22, 52 N.W.2d 458, 465 (1952).
Illustrative or demonstrative evidence can be misleading if it distorts or misrepresents the
underlying facts in the case. So, pretrial or in-court demonstrations and simulations can be problematic
under Rule 403. The judge must require the proponent to show that there is a sufficiently accurate
duplication of the underlying facts to prevent a demonstration or simulation from being little more
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than an argument as to one party’s version of the case or inviting speculation about the matter under
consideration.
Another type of frequently offered evidence that can be misleading and sometimes unfairly
prejudicial is that relating to similar occurrences, or the lack thereof. Occasionally, evidence of
similar occurrences is admissible:
Similar events evidence has been admitted in the following contexts:
(1) To show causation (such as that of an illness or injury); (2) to show a dangerous
condition existed (such as a bump or hole in the road); (3) to show a mental state
of a party when it is at issue (such as in a suit claiming discrimination); (4) to rebut
a party’s claim of impossibility (such as subsequent similar events the defendant
claimed could not occur); (5) to show the sales of other real property (to prove
value); (6) to show the meaning of a contract, contract provision, or document
(by offering prior dealings between the parties); and (7) to show the meaning of a
contract, contract provision, or document (by custom and usage in the industry).
Steven I. Friedland, Paul Bergman & Andrew E. Taslitz, Evidence Law and Practice § 4.07 (4th
ed. 2010).
As to the lack of similar occurrences, it is highly unlikely that the requisite similarity can be
shown, thus making such evidence particularly misleading. For example, in an effort to show that
a walkway was not dangerous, a defendant might offer evidence that others used the walkway and
had no trouble with it. But it cannot be known how others used the walkway; perhaps all avoided
the dangerous feature. Furthermore, one cannot infer that others had no trouble with it. It can only
be known that no one else reported difficulty with the walkway.

§ 10.12 Administrative Concerns
Minnesota Rule of Evidence 403 allows the judge to exclude evidence that would cause undue
delay, waste time, or be needlessly cumulative. However, the judge must exercise considerable care
in assessing whether such an exclusion would deprive the jury of valuable probative evidence. It
is likely that evidence that does nothing more than waste time is properly excludable per se, but
evidence that would cause delay is not excludable unless the delay would be undue. Additionally,
cumulative evidence is excludable under Rule 403 only if it is unnecessary.
Delays are an inherent feature of nearly all trials, and witness availability is one of the primary
causes of delay. The notion of “undue” delay cannot be quantified, but it likely contemplates delay
that would be extraordinary or that would cause a very substantial disruption of the trial process and
that could not reasonably be accommodated. The judge should not exclude a significant witness
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on a dispositive issue because his or her unavailability will cause a delay unless that delay would
truly fit the notion of “undue delay.” So, Rule 403 calls upon the judge to consider and to balance
(1) the nature and extent of the delay that would occur, (2) the likely effect that the delay will have
on the case, and (3) the likely effect an exclusion of the evidence would have on the case if the judge
disallows a delay. The granting of a reasonable continuance is perhaps the primary way of dealing
with the unavailability of a witness.
Cumulative evidence serves to corroborate an evidentiary proposition and, as such, can carry
significant persuasive weight. Under Rule 403, cumulative evidence is not excludable unless it is
unnecessary. The concept of “needless presentation of cumulative evidence” is not quantifiable, but
the judge, in the exercise of his or her discretion, may identify that point beyond which the evidence
is nothing more than “piling on” that no longer advances the case. Once the evidentiary point has
been made and fully supported, further evidence on that point would be needless and excludable.
However, in limiting witnesses, the judge should be careful to distinguish between witnesses as to a
collateral fact and those as to a dispositive fact. The line to be drawn as to the latter witnesses should
be more flexible than that drawn as to the former. See State v. Randall, 143 Minn. 203, 173 N.W.
425 (1919).
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Chapter Eleven

Rulings on Issues of
Character Evidence Under
Minnesota Rule of Evidence
404(a)
Rules:

Minn. R. Evid. 404(a).

Scope:

Recognizing character evidence and considering
the judge’s obligations.

Judge Alert:

The purpose for which the evidence will be
offered is dispositive under Minnesota Rule
of Evidence 404(a). If the purpose—stated or
implied—is to invite an inference that a person
acted in conformity with his or her character on a
particular occasion, the evidence is inadmissible
unless one of the exceptions identified in this rule
applies.
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§ 11.1

Character Evidence Prohibition

The general rule is that character evidence is not admissible if its purpose is to prove that a
person acted “in character” on a particular occasion.
“Character” refers to a person’s disposition or propensity to act in a certain way because of that
person’s general nature or because of some trait the person possesses. Character can be viewed as a
“this is the way he/she is” conclusion about a person.
So, if the prosecutor seeks to prove that the accused has the character trait of dishonesty for
the purpose of inviting the inference that the accused intentionally embezzled funds from his or
her employer, the prosecutor is offering “character evidence,” and the Minnesota Rule of Evidence
404(a) prohibition applies. The evidence is offered here to show both the accused’s state of mind
(intent) and the accused’s conduct. “[E]vidence of character in any form—reputation, opinion
from observation, or specific acts—generally will not be received to prove that a person engaged
in conduct or did so with a particular intent on a specific occasion.” John W. Strong, McCormick
on Evidence §§ 188, 190 (4th ed. 1992). However, most commentators and courts do not apply the
prohibition to proof of state of mind, limiting it to proof of conduct. See Steven I. Friedland, Paul
Bergman & Andrew E. Taslitz, Evidence Law and Practice § 503 (4th ed. 2010). Under this view,
which is consistent with the plain language of the rule, it is permissible to show that a person has the
reputation of being a drug dealer not to prove that he or she possessed drugs, but to show that the
person had an intent to sell drugs. The evidence does not relate to an act in conformity with character,
but rather to a mental state in conformity with character, and for that purpose, the character evidence
is admissible.
Note that the rule applies to the circumstantial use of character evidence. In other words,
evidence of general character or a character trait is being offered to invite an inference that conduct
conforming to or reflecting that character or trait occurred on a particular occasion.
It is helpful at this point to distinguish between the use of character evidence to show a general
propensity to engage in the conduct at issue and a character trait that relates more narrowly to a
witness’s credibility. The Minnesota Rule of Evidence 404(a) prohibition is aimed at the general
propensity purpose, while Minnesota Rules of Evidence 608 and 606—both allowing evidence of
character traits of untruthfulness—limit evidence to credibility purposes.

§ 11.2

Concerns about Character Evidence

In trials of every sort, parties litigate conduct—acts and omissions. The court always looks to
what the parties did, said, or wrote, or what they failed to do, say, or write. Even when it is necessary
to prove a person’s mental state or process, such as intent, in a trial this done through an inference
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drawn from the person’s conduct. The court can never know a person’s intent, for example, except
insofar as the person expressed that intent (verbal conduct) or implied it through the person’s words
(verbal conduct), or through acts or omissions (actual conduct). Unmanifested mental states are
nearly always irrelevant in the law.
Character evidence allows the jury to skip its scrutiny of a person’s conduct and to simply draw
a conclusion of what that conduct must have been because of the way the person is. The jury’s
conclusion is that the person must have probably or undoubtedly acted in a particular way because
that is how the person’s inherent nature and propensity would stimulate such a person to act. If a
person charged with assault is shown to have a violent nature, the jury easily draws a “propensity
inference” and is relieved of the task of analysis of the evidence that is always required of juries in
all trials.
In addition to relieving the jury of its duty to analyze the facts, character evidence carries other
significant taints: (1) people tend to be quick to generalize from insufficient samples of conduct and
thereby draw invalid conclusions about character; (2) character can, and often does, change over
time; (3) character is not reliably predictive because people do not always act in conformity with
their character traits; and (4) much character evidence has moral overtones that can carry unduly
prejudicial weight.
For all of these reasons, the general rule is that character evidence is not admissible if its purpose,
expressly or impliedly, is to invite the propensity inference that a person acted in conformity with his
or her character on a particular occasion.

§ 11.3

Exceptions to the Character-Evidence Prohibition

Minensota Rule of Evidence 404(a) does not prohibit character evidence in the following
instances:
•

When character is an element of a claim or a defense. This is not expressed in the
rule, but is an obvious exception under the substantive law. There are not many
instances in which character is an essential issue in a claim or defense. Three examples
are (1) negligent entrustment, hiring or retention; (2) fitness for child custody; and
(3) truthfulness as a defense to a claim of defamation.

•

In a criminal case, the defendant may offer evidence of his or her pertinent good
character to support the inference that he or she acted in character and did not commit
the crime charged. However, offering such evidence, the defendant puts his or her
character in issue and the prosecution can offer contrary pertinent character evidence in
rebuttal. Minn. R. Evid. 404(a)(1).
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§ 11.4

•

In a criminal case, the defendant may offer evidence of a pertinent character trait of the
victim of the crime, and the prosecution may rebut with evidence of a contrary trait.
Minn. R. Evid. 404(a)(2).

•

In a prosecution for homicide, the prosecutor may offer evidence of the character trait
of peacefulness of the victim to rebut the defendant’s claim of self-defense, that the
victim was the first aggressor. Minn. R. Evid. 404(a)(2).

•

In any case, evidence of truthful or untruthful character may be offered in compliance
with Minnesota Rule of Evidence 608. Minn. R. Evid. 404(a)(2).

•

In any case, evidence of a qualifying prior criminal conviction may be offered in
compliance with Minnesota Rule of Evidence 609 to attack a witness’s credibility.

•

In certain sex-offense prosecutions, evidence of the alleged victim’s past sexual conduct
may be offered in compliance with Minnesota Rule of Evidence 412.

Civil Cases

It is perhaps universally accepted that character evidence is not admissible in civil cases, unless
it is an element of a claim or defense. As indicated in the advisory committee note to Federal Rule
of Evidence 404(a), “[I]n a civil case evidence of a person’s character is never admissible to prove
that the person acted in conformity with the character trait.” No Minnesota case differs. Therefore,
in a negligence action, the question, “How would you characterize the defendant as a driver?” seems
obviously to call for inadmissible character evidence.

§ 11.5

What Is A Pertinent Character Trait?

Many features of character are obvious, such as honesty/dishonesty, temperance/intemperance,
chastity/lack of chastity, and peacefulness/violence.
The question for the judge to resolve is whether the trait is pertinent to the subject matter of
the case. So, while honesty is a pertinent trait to a charge of bribery, it is not pertinent to a crime of
violence or drug possession. See State v. Miller, 396 N.W.2d 903, 906 (Minn. Ct. App. 1986) (only
“pertinent traits”—those involved in the offense charged—are within the scope of Minnesota Rule
of Evidence 404(a)); State v. Lasnetski, 696 N.W.2d 387, 395-96 (Minn. Ct. App. 2005) (defendant’s
character trait of truthfulness was not a pertinent trait in a prosecution for assault); U.S. v. Elmer, 21
F.3d 331 (9th Cir. 1994) (honesty not a pertinent trait in aggravated assault case); Spector v. State,
746 S.W.2d 946 (Tex. Ct. App. 1988) (honesty not a pertinent trait in drug possession case).
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“Good moral character” is a pertinent trait in criminal trials, as is being a “law-abiding person.”
See U.S. v. Cylkouski, 556 F.2d 799 (6th Cir. 1977); U.S. v. Diaz, 961 F.2d 1417 (9th Cir. 1992).
Minnesota follows the rule that a criminal defendant should be allowed to call witnesses to attest to
his or her good moral character, which becomes a fact in the case that may negate the defendant’s
guilt. State v. Demmings, 310 Minn. 152, 154-56, 246 N.W.2d 31, 33 (1976).

§ 11.6

Methods of Proof

Minnesota Rule of Evidence 405 regulates the ways in which admissible character evidence
may be proved:
•

When character is an essential element of a claim, charge or defense, it may be proved
by reputation, opinion, or specific instances of conduct.

•

When character is admissible circumstantially, it may be proved by reputation or
opinion.

•

When character has been proved circumstantially by testimony as to reputation
or opinion, specific relevant instances of conduct may be inquired about on crossexamination.

A. Rule 608 Methods of Proof
Minnesota Rule of Evidence 608(a) limits evidence of truthful or untruthful character to
reputation and opinion, and provides that evidence of truthful character is admissible only after the
witness’s character for truthfulness has been attacked by opinion, reputation, or otherwise.
Minnesota Rule of Evidence 608(b) allows proof of specific instances of conduct relating to
truthfulness or untruthfulness in accordance with the rule.
B. Rule 609 Methods of Proof
Minnesota Rule of Evidence 609 does not specify the method of proving a witness’s prior
criminal conviction. Reputation evidence would be inadmissible hearsay, and opinion evidence
would likely be without foundation. So, Minnesota Rule of Evidence 405 would not seem to apply.
The two usual and proper ways of proving a prior criminal conviction under Rule 609 are (1)
by the witness’s judicial admission during either direct examination or cross-examination, and (2) by
a certified copy of the judgment of conviction. This latter method is permissible under the hearsay
exception in Minnesota Rules of Evidence 803(22) and 902(4), pertaining to self-authenticating
certified copies of public records.
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§ 11.7

Judge’s Obligations

In dealing with apparent character evidence, the judge should follow four steps:
1. Require the proponent of the evidence to explain the purpose for which the evidence is
being offered. If the purpose is to show the type of person the subject of the evidence is,
and that the subject acted in the way that he or she is, the evidence is character evidence
and is generally prohibited. If the purpose of the offer is otherwise, Rule 404(a) is not
implicated. Rather, the focus switches to Minnesota Rules of Evidence 401, 402, and
perhaps 403.
2. Require the proponent to demonstrate a good-faith basis for the evidence.
3. If the judge is satisfied that the evidence is character evidence, the judge should require
the proponent to explain how it is admissible under one of the exceptions. If the
proponent is unable to show such admissibility, the judge should exclude the evidence.
To fit an exception, it is important for the judge to determine whether the trait offered is
pertinent to the case, as explained above. Therefore, the fact that the defendant is a good
family man would not seem pertinent to the charge that he sold drugs.
4. If the judge determines that the evidence is admissible under an exception, the judge
must consider the propriety of the method the proponent has chosen to introduce the
evidence.

§ 11.8

Cross-Examination of the “Character Witness”

As noted above, once an accused has introduced evidence of his or her good character, the
prosecution may rebut that evidence, so long as he or she has a good-faith basis for doing so.
Usually, the accused will call witnesses to testify to his or her good character. On crossexamination, it is permissible for the prosecutor to ask such witnesses whether they knew that
the accused had committed specific acts that would be inconsistent with his or her alleged good
character. See Francis v. State, 729 N.W.2d 584, 590 (Minn. 2007) (after defense’s witness testified
to defendant’s non-violent character, it was proper for the prosecutor, on cross-examination of that
witness, to inquire into specific acts of violence involving defendant); State v. DeBeare, 356 N.W.2d
301, 306 (Minn. 1984); State v. Fields, 730 N.W.2d 777, 782-83 (Minn. 2007); U.S. v. Scholl, 166
F.3d 964, 974 (9th Cir. 1999). Such “acts” may involve arrests and uncharged instances of alleged
conduct. This is proper impeachment of character witnesses.
The prosecutor may also call witnesses to testify to the accused’s bad character.
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Note also that even though the accused’s character witnesses can testify to the accused’s good
reputation or to their opinions as to the accused’s good character, they cannot testify on direct
examination to specific instances of conduct from which good character might be inferred. Minn. R.
Evid. 405. See State v. Miller, 396 N.W.2d 903, 906 (Minn. Ct. App. 1986); U.S. v. Hill, 40 F.3d 164,
169 (7th Cir. 1994), cert. denied 514 U.S. 1029 (1995).
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Chapter Twelve

Rulings on Minnesota Rule
of Evidence 404(b) “Other
Acts”/Spreigl Issues
Rules:

Minn. R. Evid. 404(b).

Scope:

Determining applicability of “other acts” evidence
and applying the balancing test.

Judge Alert:

Minnesota Rule of Evidence 404(b) is not an
exception to the character evidence rule, but
rather allows evidence of acts other than the one
being litigated for various relevant purposes that
do not amount to inviting a character-evidence
inference. The legitimacy of purpose is critical.

§ 12.1

Minnesota Rule of Evidence 404(b) Challenge

Rule 404(b) evidence, commonly called “Spreigl” evidence in Minnesota, often presents
unique and difficult challenges for the trial judge, and case law is only relatively useful in providing
solutions. Judge Jack Weinstein, co-author of Weinstein’s Evidence, the leading treatise on the
Federal Rules of Evidence, notes the difficulty trial judges face with Rule 404(b) issues: “Although
all American jurisdictions agree that no evidence may be introduced solely to prove that the accused
has a criminal disposition, the question of when evidence of a particular criminal act [that is not part
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of or connected with the crime charged] may be admitted is so perplexing that the cases are often
difficult, if not impossible, to reconcile.” Jack B. Weinstein & Margaret A. Berger, Weinstein’s
Evidence § 404[08] (2012). Nevertheless, one can glean from the rule itself, and from case law,
several guiding principles that will help trial judges apply the rule intelligently and reasonably.

§ 12.2

A Rule of Discretion

Minnesota Rule of Evidence 404(b) provides that qualifying other acts evidence “may” be
admissible for various proper purposes. Although the rule is one of inclusion, the trial judge still
enjoys broad discretion as to admissibility considering the full context of the case and the mandate
of Minnesota Rule of Evidence 102 to secure a fair administration of the trial so that the case can be
“justly determined.” See U.S. v. Jones, 455 F.3d 800 (7th Cir. 2006) (concurring opinion emphasizes
that the rule “says that evidence ‘may’ be admissible for a given purpose, not that it is automatically
admissible.”).

§ 12.3

General Observations about Minnesota Rule of
Evidence 404(b)

The rule restates the character-evidence prohibition of Minnesota Rule of Evidence 404(a),
namely, evidence of other conduct is not admissible to prove a person’s character so as to invite the
inference that the person acted in character on the occasion involved in the litigation.
Evidence offered under Minnesota Rule of Evidence 404(b) looks like character evidence but
it is distinguished from character evidence solely and entirely by the purpose for which it is offered
at trial. In other words, if the evidence is offered to prove a propensity to engage in certain conduct,
it is character evidence. On the other hand, if it is offered for some other relevant, non-propensity
purpose, it is not considered to be character evidence.
Rule 404(b) does not provide an exception to the character evidence rule; rather, it describes a
species of evidence that is not character evidence, that does not implicate the rationale for prohibiting
character evidence, and that absolutely cannot be used or considered for a propensity inference.
Minnesota Rule of Evidence 404(b) is a rule of inclusion and it should not be viewed principally
as an exclusionary mechanism. See State v. Smith, 749 N.W.2d 88, 96 (Minn. Ct. App. 2008); U.S.
v. Rocha, 553 F.2d 615, 616 (9th Cir. 1977). However, in Minnesota, if admissibility of Rule 404(b)
evidence is a “close call,” exclusion is preferred. State v. Ness, 707 N.W.2d 676, 685 (Minn. 2006);
State v. Bolte, 530 N.W.2d 191, 197 (Minn. 1995).

12-110

Rulings on Evidence

The rule applies equally in all of its aspects to so-called reverse-Spreigl evidence, that through
which an alternate perpetrator is claimed as a defense. State v. Blom, 682 N.W.2d 578, 621-22 (Minn.
2004). See also State v. Huff, 698 N.W.2d 430, 442 (Minn. 2005).

§ 12.4

Best Judicial Practice

Criminal law litigators often view Rule 404(b) evidence as “game-over evidence” because its
effect on the outcome of the trial can be substantial. Skeptics do not accept the proposition that jurors
are able to restrict such evidence to its limited non-propensity purpose, and believe, instead that they
use it as character evidence.
Because of the potential of Rule 404(b) evidence to affect the outcome of a case, best judicial
practice dictates that trial judges should (1) try to achieve a competent understanding of the rule,
(2) insist on its proper application, and (3) responsibly apply the Rule 404(b) balancing test. Doing
these things, the bad taste of uncertainty often flowing from Rule 404(b) evidence can be mitigated.
Best judicial practice also requires the following:
•

That judges not view Rule 404(b) evidence as an exception to the character-evidence
prohibition. Rule 404(a) contains the only exceptions to that prohibition. The reason
for not viewing Rule 404(b) evidence as an exception is that it then would retain a
character-evidence purpose (as all the Rule 404(a) exceptions do), and may be used,
argued and considered as propensity evidence.

•

That judges not confuse character evidence (the subject of Rule 404(a)) with conduct
evidence (the subject of Rule 404(b)). For instance, membership in a gang is not itself
character evidence, but rather is conduct evidence. A Rule 404(a) analysis of such
evidence would be inappropriate. See State v. Yang, 644 N.W.2d 808 (Minn. 2002).

•

That judges not refer to Rule 404(b) as the “other crimes” rule. Although it includes
other crimes, the rule applies more broadly to “other crimes, wrongs, or acts.” Minn. R.
Evid. 404(b). There is no requirement that the other conduct have resulted in a charged
crime, or even that it was unlawful. More accurately, the rule could be called the “other
conduct rule.” See State v. Townsend, 546 N.W.2d 292 (Minn. 1996).

•

That judges not confuse “other” conduct with the conduct at issue in the case. Rule
404(b) applies only to acts that are not part of or connected to the matter being litigated.
Federal cases use the distinction between extrinsic and intrinsic acts. The Minnesota
Supreme Court has opted to refer to the same distinction as acts that were part of the
immediate episode and those that were not. See Townsend, 546 N.W.2d at 296. Acts
that were intrinsic to the occurrence being litigated or that were part of the immediate
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episode of that occurrence are not covered by Rule 404(b), but rather are properly
analyzed under Rules 401, 402, and 403.
•

That judges be strict in requiring the proponent of Rule 404(b) evidence to identify the
precise purpose of that evidence and to justify that purpose considering the issues in the
case. See State v. Montgomery, 707 N.W.2d 392 (Minn. Ct. App. 2005). This is critical
because purpose is the sole distinguishing feature between proper Rule 404(b) evidence
and inadmissible character evidence.

•

That, even though not expressly mandated, the judge make at least summary findings
on the record (1) recognizing proper and timely notice, (2) identifying the proper
purpose(s) of the evidence, (3) acknowledging the clear and convincing evidence of the
act, and (4) explaining the court’s balancing analysis. Note that “need” for the evidence
is part of the balancing analysis and is not a separate factor.

§ 12.5

Rule 404(b) Starting Point

Because Rule 404(b) applies only to prior or subsequent “other” acts, meaning “other than the act
being litigated,” the clearest starting point for a Rule 404(b) analysis seems to be the determination of
whether the Rule 404(b) evidence fits the requirement of “other” conduct. The test of Rule 404(b)’s
fit is explained in United States v. Williams, 900 F.2d 823, 825 (5th Cir. 1990):
The proper test to apply in deciding the admissibility of “similar acts” or “other
acts” evidence depends on whether the evidence in question is “intrinsic” or
“extrinsic” evidence. Other act evidence is “intrinsic” when the evidence of the
other act and the evidence of the crime charged are “inextricably intertwined” or
both acts are part of a “single criminal episode,” or the other acts were “necessary
preliminaries” to the crime charged.
Although the Minnesota Supreme Court has used the term “immediate episode” instead of
“intrinsic” evidence, the concepts are identical for the purpose of determining Rule 404(b) fit.
To apply the test, the judge must explore the relationship between the conduct at issue and the
conduct offered under Rule 404(b). Any of the following connections would appear to make the
evidence intrinsic to, or part of, the immediate episode of the conduct at issue, and therefore would
not fall within Rule 404(b):
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part of it;

•

contained within it;
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•

integrally related, so that proof of both is necessary;

•

belonging to it;

•

inextricably intertwined with it (especially in conspiracy cases) see State v. Hogan, 297
Minn. 430, 434-35, 212 N.W.2d 664, 668 (1973); U.S. v. Pace, 981 F.2d 1123 (10th
Cir. 1992) so “when a coherent and comprehensible story of the charged crime cannot
be told without mention of the other [act]” the other act is intrinsic. Steven J. Goode &
Olin G. Wellborn, Courtroom Evidence Handbook (2011).

•

an essential step in a continuing course of conduct;

•

a necessary preliminary step; and/or

•

a necessary after-the-fact step or event.

This list is not exhaustive, but rather illustrates a few of the ways of expressing features that
would make the evidence intrinsic and not subject to a Rule 404(b) analysis. If the purpose of the
evidence is to show the full context of the act being litigated, it is intrinsic evidence. See U.S. v. Rolett,
151 F.3d 787, 790 (8th Cir. 1998); State v. Reed, 737 N.W.2d 572, 585-86 (Minn. 2007). But further
analysis will often be necessary because even intrinsic evidence might be excludable as unfairly
prejudicial. See State v. Hollins, 765 N.W.2d 125, 132 (Minn. 2009) (evidence of the defendant’s
possession of marijuana was not admissible to prove the existence of a conspiracy to sell cocaine
because prosecution could “present a coherent and complete story” of the defendant’s involvement
in the alleged conspiracy without mentioning the marijuana). The key question for the judge is
whether exclusion of the intrinsic evidence will somehow distort the portrayal of the case at issue.
Judge Weinstein notes that “[i]f the other crimes evidence contributes to an understanding of the
event in question, or if a description of the immediate circumstances reveals other crimes than those
charged, exclusion will lead to a highly artificial situation at the trial, making testimony confusing
at best.” Jack B. Weinstein, Margaret A. Berger & Joseph M. McLaughlin, Weinstein’s Federal
Evidence § 404(10) (2012). He proposes the sound approach of allowing only as much of the othercrimes evidence as will be necessary to make the evidence of the charged crime comprehensible.

§ 12.6

Rule 404(b) Purpose

If the judge determines that the evidence is extrinsic (that is, not part of the immediate episode of
the occurrence being litigated), the evidence is admissible only if it survives a Rule 404(b) analysis.
That analysis starts with a consideration of the purpose for which the evidence is offered. Judge
Weinstein explains the permissible-purpose concept: “Only one sequence of hypotheses is forbidden
in criminal cases by Rule 404: the idea that one who commits a crime probably has a defect of
character, and that someone who has such a defect is more likely than others to have committed the
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act in question.” Jack B. Weinstein, Margaret A. Berger & Joseph M. McLaughlin, Weinstein’s
Federal Evidence § 404(08) (1997). Suggesting a best-practice approach, Judge Weinstein comments
further:
Yet some aid to fairness is afforded by analyzing each proffer of other crimes proof
to determine what evidential hypothesis the jury is expected to use. . . . The more
reason[ing] there is in the decision to admit or exclude, the more apt it is to be fair.
Both bench and bar benefit at trial if critical questions of admissibility are exposed
and reasons clearly stated.
Id.

§ 12.7

Consequential-Fact Approach to Determining Purpose

Minnesota Rule of Evidence 404(b) is a specialized rule of relevancy. To be relevant, evidence
must plausibly relate to a consequential fact—that is, one that makes some difference (even if slight)
to the outcome of the case.
Having in mind what the consequential fact is—such as identity, motive, intent, absence of
mistake, etc.—the judge must decide whether the hypothesis that inheres in the other act does
plausibly and rationally relate to the consequential fact. The proponent of the evidence has the
burden of identifying the consequential fact and the hypothesis inherent in the other conduct, and
must be able to explain how the hypothesis relates to the consequential fact.
The key is the plausible description of the link between the hypothesis of the other act and the
consequential fact in the case. It is not sufficient simply to locate the consequential fact and note the
other acts evidence without articulating the link between the two.
Sometimes the link is apparent, such as the fact that the husband bought a $5 million insurance
policy on his wife’s life only one month before she mysteriously drowned during a vacation with
him. The consequential fact is motive to commit murder and the purchase of the insurance policy is
the other act that supports that motive.
Sometimes the link is not readily apparent and must be explained, even argued. If the link
cannot be explained, or if the explanation is implausible, the other-act evidence should be deemed
inadmissible character evidence because the proponent has failed to articulate and defend a plausible
Rule 404(b) purpose.
To help further with the critical function of identifying a proper Rule 404(b) purpose, the judge
might consider the observations of Mauet and Wolfson in their treatise Trial Evidence:
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It is essential that the proponent of the evidence provide a clear statement of
purpose when offering other conduct evidence. What matter of consequence will
it tend to prove? What is the jury to infer from it? A general laundry list that mixes
proper and improper purposes will not do. This is no place for a shotgun approach.
Thomas A. Mauet & Warren D. Wolfson, Trial Evidence (3rd ed. 2004).
Not only will a “shotgun” laundry list not suffice, but even a listing of proper purposes will be
inadequate unless it is accompanied by a “link” analysis.
Finally, the purposes listed in the rule are illustrative and not exclusive. Any proper purpose,
whether in that list or not, will satisfy the rule.

§ 12.8

The Propensity Taint

If the other act was a crime or a wrongful act, there will inevitably be a propensity taint. The
existence of such a taint does not make the evidence excludable. Note Mauet and Wolfson on this
point:
The rule is one of inclusion. It authorizes admission of a party’s conduct that is
extrinsic to the matter on trial for any relevant purpose other than to prove the
party’s propensity to do the thing at issue. It would be indulging in fiction to say
that admissible other conduct evidence must be completely free of any propensity
taint. A reasonable fact finder might entertain that notion no matter how careful the
trial judge is in defining the limited purpose of the evidence. The mere existence
of the possibility of misuse is not enough to bar the evidence if it fits within . . .
404(b). It is enough to call upon the judge to carefully exercise discretion.
Id.
See also State v. Smith, 749 N.W.2d 88, 96 (Minn. Ct. App. 2008) (noting that because Rule
404(b) is a rule of inclusion, the mere fact that the other crime or wrong might carry a propensity
taint to some extent does not in itself justify exclusion).

§ 12.9

Evidence of the Other Act

The Rule 404(b) act must be shown by clear and convincing evidence; that is, that it is highly
probable that (1) the other act occurred, and (2) the defendant committed it or participated in it.
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§ 12.10 Balancing
Minnesota Rule of Evidence 404(b) requires a special balancing test that is different from the
general test provided in Minnesota Rule of Evidence 403. Under the special test, “the probative
value of the evidence [must not be] outweighed by its potential for unfair prejudice to the defendant.”
Minn. R. Evid. 404(b). Unlike the Rule 403 balancing test—which requires that probative value be
substantially outweighed by the potential for unfair prejudice—this rule allows exclusion upon a
finding of any overweight of the potential for unfair prejudice.

§ 12.11 Limiting Instruction
The judge should give a Rule 404(b) limiting instruction (1) just before the evidence is to be
presented, and (2) in the final charge. If a party does not request the instruction, the judge should
give it sua sponte because the entire basis for the admissibility and use of this evidence is its strictly
limited non-propensity purpose. The jury needs to be told of that limit so as to decrease the chance
that the jury will use it improperly as character evidence.

§ 12.12	Offer to Stipulate
It is possible that, to prevent the jury from hearing other-acts evidence, counsel might offer to
stipulate to the element that the other-acts evidence is offered to prove. The federal law is clear that,
despite an offer to stipulate to an element, the opponent is not precluded from offering otherwise
admissible Rule 404(b) evidence. See Old Chief v. U.S., 519 U.S. 172 (1997); U.S. v. Crowder, 141
F.3d 1202 (D.C. Cir. 1998). Minnesota law is not clear on this point, and although the judge cannot
compel a party to accept a stipulation, there is authority that generally such stipulations should be
permitted. See State v. Davidson, 351 N.W.2d 8, 11 (Minn. 1984). If, however, the facts underlying
the stipulated element are relevant to a disputed issue in the case, evidence of those facts will usually
be admissible despite the stipulation. Id.
Furthermore, if the stipulation “sanitizes” the case to such a degree that the jury cannot appreciate
the gravity or nature of the act being litigated, a stipulation should not preclude Rule 404(b) evidence.
On the other hand, the judge must keep in mind that the Rule 404(b) evidence is in a real sense
collateral and has the potential to distract the jury from the “current-act” evidence. If the potential for
such distraction is substantial, the judge might exercise discretion to accept the stipulation in lieu of
the “other-acts”evidence. Although Minnesota Rule of Evidence 404(b) provides the balancing test
for the admissibility of “other acts” evidence, Minnesota Rule of Evidence 403 gives the balancing
test for determining whether to allow a stipulation in lieu of the other acts evidence itself.
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Chapter Thirteen

Rulings on Issues of Habit
and Routine Practice under
Minnesota Rule of Evidence
406
Rules:

Minn. R. Evid. 406.

Scope:

Distinction of habit or routine practice evidence
from character evidence, and requirements for
admissibility.

Judge Alert:

The key to applying Minnesota Rule of Evidence
406 is determining whether certain conduct can
legitimately be called “habitual” or “routine.”
The two core ingredients are a repeated specific
response to an identical stimulus.

§ 13.1

Relevancy

Minnesota Rule of Evidence 406 categorically declares that evidence of a person’s habit or
of an organization’s routine practice is relevant to prove that the person or organization acted in
conformity with that habit or practice on a given occasion.
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§ 13.2

Relationship to Character Evidence

Character evidence and habit evidence are very similar and can be easily confused. McCormick
distinguishes the concepts as follows: Character refers to “a generalized description of one’s
disposition, or of one’s disposition in respect to a generalized trait,” while habit describes “one’s
regular response to a repeated specific situation.” Charles T. McCormick, Handbook of the Law of
Evidence § 195 (2d ed. 1972).

§ 13.3

Guidance for Application

Rule 406 rulings will always be highly fact-specific. See Mathes v. The Clipper Fleet, 774 F.2d
980, 984 (9th Cir. 1995). Thus, case law analogy is not particularly reliable in providing a basis for
such rulings.
One court has stated very useful guidelines for applying Rule 406:
In deciding whether conduct constitutes habit, courts consider three factors:
(1) the degree to which the conduct is reflexive or semi-automatic as opposed to
volitional; (2) the specificity or particularity of the conduct; and (3) the regularity
or numerosity of the examples of the conduct. These elements are not meant to be
three discrete components, each of which must be fully satisfied for evidence to
qualify under Rule 406. Instead, a district court must consider the overall reliability
of the evidence, using these factors as guides.
U.S. v. Angwin, 271 F.3d 786,799 (9th Cir. 2001).
Another court pointed out that “habit refers to the type of non-volitional activity that occurs with
invariable regularity.” Weil v. Seitzer, 873 F.2d 1453, 1460 (D.C. Cir. 1989). And the court in Jones
v. Southern Pacific R.R., 962 F.2d 447, 449 (5th Cir. 1992), stated: “To offer evidence of a habit,
a party must at least demonstrate a regular practice of meeting a particular kind of situation with a
specific type of response.” Regularity, or as some courts call it, “numerosity,” is a critical factor in
establishing habit, but there is no particular number of responses needed to qualify. The question is
whether the conduct “has been repeated enough.” Ture v. State, 681 N.W.2d 9, 17 (Minn. 2004). But
see Hammer v. Investors Life Ins. Co. of N. Am., 473 N.W.2d 884, 891 (Minn. Ct. App. 1991), review
denied (Minn. Sept. 25, 1991) (holding that one instance of prior conduct is insufficient as a matter
of law to establish a habit under Minnesota Rule of Evidence 406).
Habit will ordinarily involve relatively simple and straightforward conduct that can reasonably
be seen as reflexive rather than reflective. The more complex the activity, the more likely that a
thought process will be involved, and the less likely it is to be habitual. See Maki v. Hanson, No.
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A04-1339, 1993 WL 89316, at *1 (Minn. Ct. App. Mar. 30, 1993) (unpublished opinion) (providing
analysis of how habit is determined); U.S. v. Troutman, 814 F.2d 1428 (10th Cir. 1987).
Another way to approach the distinction is to recognize that “character” refers to what a person
is (that is, to the person’s nature or type), while habit refers to what a person does (that is, to the
person’s conduct). An individual might be viewed as a “careful” or “careless” person; this is character
evidence. On the other hand, it might be shown that the person always stops at the end of his or her
driveway before backing his or her car into the street. That is habit evidence.

§ 13.4

Routine Practice

Habitual conduct by an organization is called its “routine practice” and admissibility is
determined by the same factors as are used for habit evidence, but regularity is more significant than
particularity. So, if a company regularly loads its delivery trucks at a specific dock, that fact is more
significant than what in particular is loaded onto the trucks. See Savage v. K-Mart, 393 N.W.2d 25,
28 (Minn. Ct. App. 1986) (evidence of store’s routine practice in dealing with spills on the floor was
admissible in a personal injury action brought by a customer who fell in the store).
Although Minnesota Rule of Evidence 406 seems to get more liberal application with
organizations than it does with persons, there can be a question of what is an “organization” for
purposes of the rule. The rule contemplates a structured organization rather than a loose-knit or ad
hoc alliance of individuals. See U.S. v. Rangel-Arreola, 991 F.2d 1519 (10th Cir. 1993).

§ 13.5

Rationale of Rule 406 Evidence

The rationale for admitting habit or routine practice evidence is “that the conduct is done
so repeatedly that it is reflexive or instinctual and therefore suggestive that the person acted in
conformity with the habit during the event in question.” U.S. v. Angwin, 271 F.3d 786 (9th Cir. 2001).
When a person’s past conduct has become reflexive and invariable, it is reasonable to infer that,
confronted with the same situation, the person acted in conformity with his or her past conduct. The
keys are “adequacy of sampling and uniformity of response.” Thompson v. Boggs, 33 F.3d 847, 854
(7th Cir. 1994).

§ 13.6

Rule 406 Burden and Method of Proof

“The burden of establishing that certain conduct qualifies as evidence of habit falls on the party
wishing to introduce the evidence.” Angwin, 271 F.3d 786, 799 (9th Cir. 2001).
The opponent of habit evidence does not have to disprove the habitual character of the evidence.
Weil v. Seltzer, 873 F.3d 1453 (D.C. Cir. 1989).
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Minnesota Rule of Evidence 406 does not specify the methods of proof that can be used to
establish habit or routine practice. Evidence of specific instances of conduct is admissible. Id.
Additionally, habit may be proved by opinion evidence. Maynard v. Sayles, 817 F.2d 50, 52 (8th Cir.
1987). Reputation evidence of habit is problematic and likely inadmissible. It would be difficult to
assess the adequacy of the sampling and the uniformity of response that must provide the foundation
for the conclusion that a habit has formed. Also note that the rule states that habit or routine practice
evidence is admissible “whether corroborated or not and regardless of the presence of eyewitnesses.”
Minn. R. Evid. 406.
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Chapter Fourteen

Rulings on Admissibility of
Lay Witness Testimony
Rules:

Minn. R. Evid. 602 & 701.

Scope:

Understanding the foundation for lay witness
testimony and the rule regarding lay witness
opinion and inference.

Judge Alert:

A lay witness is permitted to testify to relevant
facts of which he or she has personal knowledge
gained through the exercise of one or more
senses. The lay witness is also permitted to state
opinions and draw inferences if they are derived
from his or her personal knowledge and are
virtually the only way the witness can intelligibly
express those perceptions.

§ 14.1	Identifying the Lay Witness
A lay witness is someone who describes something he or she knows about the case as a result
of having received a sensory perception through a direct personal experience (seen, heard, smelled,
tasted, or felt in a tactile sense) of the subject of the testimony. This witness’s testimony is principally
descriptive (relating facts) rather than interpretative (drawing inferences or giving opinions).
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However, as noted below, a lay witness may, subject to limitations, also testify in the form of an
opinion or an inference.

§ 14.2	Fundamental Rule—Minnesota Rule of Evidence 602
Foundation
Before a lay witness may testify, foundational evidence must be introduced to show that the
witness has personal knowledge of the subject about which he or she will testify. Like other rules,
Minnesota Rule of Evidence 602 highlights the function of the judge. The judge is to determine
whether the evidence, if believed by jurors, is sufficient to show that the witness has personal
knowledge. The judge need not believe that the witness has personal knowledge.
That foundational evidence may be provided by the witness themselves (“I saw . . .”), or it may
be inferred from circumstances, such as the witness’s experience with the subject matter. See U.S.
v. Doe, 960 F.2d 221, 223 (1st Cir. 1992) (sport shop owner allowed to testify that a certain type of
handgun was manufactured in Brazil based on his experience with guns); Hanover State Bank by
Veigel v. Barry, 170 Minn. 445, 449, 213 N.W. 36, 37-38 (1927) (bank examiner was competent to
testify to the value of assets after being in charge of the bank’s liquidation for five months).
Under Minnesota Rule of Evidence 602, a lay witness’s testimony cannot be:
•

inadmissible hearsay; or

•

admissible hearsay of which the witness lacks personal knowledge, that is, a
hearsay statement that the witness did not personally hear or read.

Rule 602 does not say anything about the form of the witness’s testimony. It is purely a
foundational rule prescribing what is necessary to make the witness competent to testify.

§ 14.3

Certainty of Knowledge

The lay witness is not required to be absolutely certain of his or her knowledge. An expression
of some doubt, such as “I think,” is not fatal. The task of the judge is to ensure that the witness is not
merely speculating.
There may or may not be a substantive difference between “I saw the truck go through the red
light” and “I believe the truck went through the red light.” If the latter is simply the language the
witness has chosen to express knowledge the witness has acquired first-hand, there is no admissibility
problem. But if “I believe” is merely a conclusion not based on actual perception, the testimony is
inadmissible.
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Often, a detailed foundation will satisfy the judge that, despite the phraseology of the testimony,
the witness is in fact relating first-hand knowledge. The alternative is for the judge to sustain an
objection to testimony prefaced with “I believe,” or a similar phrase, as calling for speculation, and
require the proponent to demonstrate the witness’s first-hand knowledge.

§ 14.4

Permissible Opinion or Inference—Minnesota Rule of
Evidence 701

Minnesota Rule of Evidence 701 addresses one aspect of the form of the lay witness’s testimony.
If it takes the form of an opinion or inference, it is governed by this rule. The most important thing
about Rule 701 is that it does not exclude lay witness opinion or inference, but rather limits it in
three ways: (1) it must be “rationally based” on the witness’s perception, (2) it must be “helpful to a
clear understanding” of the testimony or to “the determination of a fact in issue,” and (3) it must not
be expert evidence. The reason for this rule, which changes the common law presumption against
the admissibility of lay opinion, can be found in the conundrum of trying to decide what is fact and
what is opinion.
Frequently, the line distinguishing pure fact from opinion is very fuzzy. Professor McCormick
views the distinction as gradients of concreteness, with facts being concrete and opinions abstract,
and suggests that it is not a difference “between opposites or contrasting absolutes, but more a
difference in degree with no recognizable line to mark the boundary.” Charles T. McCormick,
Kenneth S. Broun & Edward W. Clevay, McCormick on Evidence § 11, at 18 (4th ed. 1984).
Hence, the evidence code adopts a pragmatic rule that allows lay testimony in the form of inferences
or opinions (that is, conclusions) when they are based on personal knowledge and would be helpful
in deciding issues. See U.S. v. Cantu, 167 F.3d 198, 204 (5th Cir. 1999), cert. denied 528 U.S. 818
(1999) (“Personal knowledge can include inferences and opinions, so long as they are grounded in
personal observation and experience.”).
One court stated a usable test for allowing lay opinion or inference:
Opinions of non-experts may be admitted where the facts could not otherwise
be adequately presented or described to the jury in such a way as to enable the
jury to form an opinion or reach an intelligent conclusion. If it is impossible or
difficult to reproduce the data observed by the witnesses, or the facts are difficult of
explanation, or complex, or are of a combination of circumstances and appearances
which cannot be adequately described and presented with the force and clearness
as they appeared to the witness, the witness may state his impressions and opinions
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based on what he observed. It is a means of conveying to the jury what the witness
has seen or heard.
U.S. v. Skeet, 665 F.2d 983, 985 (9th Cir. 1982). This test has also been called the “collective-facts
doctrine,” which acknowledges certain facts that are within common human experience can be adequately expressed in opinion form.
As to inferences, another court observed:
It is true that Rule 701 does not interdict all inference drawing by lay witnesses.
That would be absurd, since almost all testimony, even testimony as to what one has
seen, is inferential in the sense that a reasoning process, however rudimentary, is
being applied to the raw sense data. But inferences must be tethered to perception,
to what the witness saw or heard.
U.S. v. Santos, 201 F.3d 953, 963 (7th Cir. 2000). See Muelhauser v. Erickson, 621 N.W.2d 24, 29
(Minn. Ct. App. 2000) (lay witness’s testimony properly excluded where its purpose was “to draw an
inference as to how accident occurred.”). The question as to inferences is whether the lay witness is
more qualified than the jury to draw them from his or her observations. If not, testimony in the form
of inferences is excludable. Id.
The guidelines the judge can consider in determining the admissibility of lay testimony in the
form of opinion or inference are:
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•

Did the witness actually perceive the facts? If not, the inquiry ends and the inference or
opinion is inadmissible.

•

Is there a rational connection between the facts observed and the opinion or inference
offered? Stated another way, the question is whether this is a reasonable inference
or conclusion to be drawn from the facts? A “rational” connection is one that can be
explained in reason, such as with logic or by reference to common human experience
or maybe even common sense. Without a rational connection, the inference or opinion
would simply be speculation or guess.

•

Would it be clearer if the witness is allowed to use the form of an opinion or inference?
It makes little sense to confine the witness to a strict factual recounting if the result
would be either to confuse the jury or to produce such ambiguity that the jury itself is
left to speculate. So, helpfulness is critical, and if the jury can clearly understand the
factual testimony, without it being stated as an opinion or inference, the strict factual
recitation is preferred.
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•

Would this expression of the facts help expedite the trial?

•

Is there enough prima facie basis to allow the opinion or inference and leave the matters
of sincerity, reliability and credibility for cross-examination? The admissibility of lay
opinion or inference is broadly discretionary. Daugherty v. May Bros. Co., 265 Minn.
310, 121 N.W.2d 594 (1963).

§ 14.5	Opinion versus Fact: Does It Matter?
Despite the discussion of lay opinion evidence above and the plethora of case law dealing with
it, it is not necessary for the trial judge to try to distinguish fact from opinion. This is because
Minnesota Rule of Evidence 701 does not preclude lay witness opinion or inference. In fact, the rule
implicitly recognizes that this form of testimony will be used at trial and simply gives conditions for
its use. Now the judge has an easier task than at common law because the judge must make only the
following distinctions:
•

between matters known first-hand and matters not so known (that is, surmised, guessed
at, assumed, or merely heard about); and

•

between testimony that is helpful and that which would not be helpful.

Case law is filled with discussions of the types of lay opinion that have been ruled admissible.
These include height, weight, distance, size, age, identity, strength, temperature, quantity,
handwriting, velocity, time, intoxication, fear, anger, depression, pain, veracity, health, character,
etc. Most of the principal cases on lay opinion pre-date Minnesota Rule of Evidence 701 and apply
the more restrictive common law rules. These cases do two things: (1) more or less successfully, they
identify testimony that is in the nature of an opinion or an inference; and (2) they tell whether it is
the type of opinion or inference that is admissible. Rule 701 makes the analysis of these two points
unnecessary and renders pre-Rule 701 case law of limited usefulness. See State v. Post, 512 N.W.2d
101 (Minn. 1994) (under Rule 701, the concern is “whether the witness personally knows what he
or she is talking about and whether the testimony will be helpful to the jury” rather than whether the
testimony is in the form of an opinion or conclusion.).

§ 14.6	Helpfulness
The basic guideline as to helpfulness is this: If it appears to the judge that the jury likely has an
equal ability to draw the same inferences from the disclosed facts that the witness has drawn, then
the lay witness’s inferences are not helpful and may be excluded. See U.S. v. Skeet, 665 F.2d 983
(9th Cir. 1982).
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Additionally, lay opinions that are merely legal conclusions are not helpful according to this
same guideline because the jury may equally reach those conclusions. See U.S. v. Jungles, 903 F.2d
468 (7th Cir. 1990). But it might sometimes be that a legal term corresponds to its lay meaning.
In a case in which the charge is reckless driving, testimony from a lay witness that the defendant
was driving recklessly need not be excluded even though it could be viewed as a legal conclusion.
See U.S. v. Sheffey, 57 F.3d 1419 (6th Cir. 1995), cert. denied 516 U.S 1065 (1996). This can be
contrasted with a lay opinion couched in terms of a legal standard that does not have an equivalent
ordinary meaning. See Burkhart v. Wash. Metro. Area Transit Auth., 112 F.3d 1207 (D.C. Cir.
1997) (lay witness opinion inadmissible when phrased in terms of standards of the Americans with
Disabilities Act).
Very useful to the trial judge is the observation of Professors Paul Rice and Roy Katriel that, “[b]
ecause of the nature of opinions that are inadmissible under the helpfulness standard, their introduction
should be of little consequence to the trial. Consequently, if the presiding judge does admit such
opinions, their admission should seldom result in prejudice that would constitute reversible error.”
Paul R. Rice & Roy A. Katriel, Evidence: Common Law and Federal Rules of Evidence (6th ed.
2009). Unhelpful opinions are usually superfluous and a waste of time. See U.S. v. Burnette, 698 F.2d
1038 (9th Cir. 1983) (admitting police officer’s inference that jury was fully capable of drawing was
not an abuse of discretion); State v. Maurer, 491 N.W.2d 661, 662 (Minn. 1992) (harmless error to
admit witness’s opinion about the sincerity of an alleged rape victim because that testimony was not
likely to be given much weight by the jury).

§ 14.7

The “Primary Facts” Doctrine under Minnesota Rule of
Evidence 701

The general common law presumption that lay opinion testimony was inadmissible could be
rebutted through the application of the “primary facts” doctrine, which allowed some types of
opinion evidence if the facts upon which it was based were disclosed.
It is unclear whether Rule 701 incorporates that doctrine. We are left then with the judge’s
discretion to require disclosure of the facts underlying the lay witness’s opinion or inference under
the judge’s authority to regulate the mode of interrogation of witnesses. Minn. R. Evid. 611(a).

§ 14.8

Problematic Phrasing

When the witness prefaces his or her testimony with phrases such as “It seemed,” “It was my
impression,” and “It is my understanding,” a red flag is raised as to whether the witness is about
to relate perceived facts, is going to give his or her interpretation of perceived facts, or is going to
speculate. Because the latter would be objectionable, further inquiry is necessary to ensure that the
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testimony will be tied to first-hand knowledge. See State v. Miller, 573 N.W.2d 661 (Minn. 1998);
State v. Hudspeth, 535 N.W.2d 292 (Minn. 1995); State v. Jobe, 486 N.W.2d 407 (Minn. 1992).

§ 14.9

Lay Opinion May Not Be Premised on Expert Knowledge

Although a lay witness has personal knowledge of the matter about which he or she testifies, and
although the lay witness’s opinion is both rationally related to that knowledge and is helpful to the
jury, it is not admissible if the opinion is the product of specialized knowledge that may be conveyed
only by a witness who qualifies as an expert under Minnesota Rule of Evidence 702. Therefore, a
DEA agent who had not been qualified as an expert witness could not give his or her opinion that the
defendant’s behavior, which was personally observed, was consistent with that of a drug trafficker,
because the witness’s opinion was actually based on the type of specialized training and knowledge
that an expert must have. See U.S. v. Figueroa-Lopez, 125 F.3d 1241 (9th Cir. 1997). See also Steiner
v. Beaudry Oil & Serv., Inc., 545 N.W.2d 39, 44 (Minn. Ct. App. 1996) (once the trial judge properly
concluded that witnesses could give only lay testimony, he also correctly concluded that they could
not testify to the specialized knowledge of oil-spill cleanup costs).

§ 14.10 Proper “Specialized” Knowledge
The judge should be careful to distinguish the type of specialized knowledge that is properly the
domain of a qualified expert and the specialized knowledge that lay witnesses might competently
possess. For example, a lay witness, upon proper foundation, may give his or her opinion as to the
speed of a motor vehicle. Surely some degree of specialized knowledge is reflected in that opinion.
The distinction to be made is between (1) specialized and technical knowledge that is fairly within
the human experience of lay witnesses, and (2) specialized and technical knowledge whose accuracy
and reliability depend on demonstrated expertise. The former is within the realm of permissible lay
opinion; the latter is not.

§ 14.11	Opinion as to Another’s Knowledge, Motive, Intent or
State of Mind
Because courts have not recognized the validity of mind-reading, it would seem to follow that
a witness should not be permitted to testify to what was in another person’s mind or to that person’s
mental processes. But that is not the rule, and such evidence is sometimes allowable. See Winant
v. Bostic, 5 F.3d 767, 772-73 (4th Cir. 1993) (opinion as to intent); U.S. v. Anderskow, 88 F.3d 245,
250-51 (3d Cir. 1996) cert. denied 519 U.S. 1042 (1996) (opinion as to state of mind).
There can be a basis for inferences as to mental states with foundation that shows facts such
as what the person was told; what was in a position to know, to see, or to hear; what statements
the witness made to others about the subject; conduct in which the witness engaged; the witness’s
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background, history, and experience; what the witness was required to know in order to perform a
particular task, and the like. The caveat is that, if the foundation is abundantly clear, the jury will not
need the help of the witness’s opinion or inference.

§ 14.12 Lay Opinion on Ultimate Issues
Minnesota Rule of Evidence 704(a) provides that an admissible opinion or inference does not
become inadmissible “because it embraces an ultimate issue to be decided by the trier of fact.” The
key is the word admissible. If the lay opinion or inference is not an admissible one, there will be no
concern about an ultimate issue.
Lubbock Feed Lots, Inc. v. Iowa Beef Processors, Inc., 630 F.2d 250 (5th Cir. 1980) illustrates
the use of this rule. There, a lay witness was permitted to give his opinion that an agency relationship
existed between two individuals. Although the existence of an agency was an ultimate issue, the
evidence showed that the lay witness had sufficient personal knowledge to draw the inference, thus
making his opinion admissible. And in Larson v. Anderson, Taunton & Walsh, Inc., 379 N.W.2d
615, 619 (Minn. Ct. App. 1985), it was not error for the trial judge to allow lay witness testimony
that a party “could not have avoided the accident” even though the testimony addressed an ultimate
issue, because the lay witnesses saw the accident and the testimony was based fully on first-hand
knowledge.
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Chapter Fifteen

Rulings on Admissibility
of Expert Evidence
Rules:

Minn. R. Evid. 702, 703, 704 & 705.

Scope:

Admissibility of, and limitations upon, expert
testimony.

Judge Alert:

Helpfulness is the sine qua non of expert
testimony. Given a proper subject and a qualified
expert, the general rule is that expert testimony
that will help the jury more fully, clearly, and
meaningfully understand the evidence is
admissible.

§ 15.1

Applicable Rules

Expert testimony presents a constellation of recurring, and often challenging, evidentiary issues.
The four rules pertaining particularly to experts with which the trial judge will be most concerned
are:
•

Minnesota Rule of Evidence 702—When and what expert evidence is admissible:
Helpfulness, reliable foundation, and qualifications.

•

Minnesota Rule of Evidence 703—Bases of expert testimony.
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§ 15.2

•

Minnesota Rule of Evidence 704—Opinion on ultimate issues.

•

Minnesota Rule of Evidence 705—Disclosure of the basis for expert opinion.

Admissibility, Weight and the Ascendancy of the
Importance of Cross-Examination

The codified rules of evidence have considerably relaxed the more-restrictive common law rules
concerning the admissibility of expert testimony. The focus has shifted from admissibility to weight,
and to the critical function of cross-examination as the test of the persuasive value, credibility,
reliability, and quality of the expert evidence.
Although some federal judges have suggested that their “gatekeeper” role, formulated in the
Daubert case, has increased their burden in determining the admissibility of expert evidence, the
contrary seems to be true, and is certainly true in non-Daubert jurisdictions such as Minnesota.
Daubert v. Merrell Dow Pharm., 509 U.S. 579 (1993).
Consistent with the general bias of the codified rules to favor admission rather than exclusion
of evidence, the admissibility of most types of expert testimony depends only on the satisfaction of
certain prima facie tests. First, does the subject matter appear to be something as to which expert
testimony might be helpful to the jury? The question is not, as it was under common law, whether
the jury absolutely needs expert assistance to even be able to decide the issues (although that will
often be the case), but rather whether the jury might make a more informed decision with expert
aid. Second, does the witness appear to have sufficient expertise to be qualified to provide some
meaningful assistance to the jury? Third, does it appear that the witness has reliably applied the
principles of his or her art? Under Minnesota’s rule, this factor is called “foundational reliability.”
Minn. R. Evid. 702. If the expert’s opinion will involve a “novel scientific theory,” there is a fourth
prima facie factor that the judge must consider in deciding admissibility, namely whether “the
underlying scientific evidence is generally accepted in the relevant scientific community.” Minn. R.
Evid. 702. This is the so-called Frye-Mack standard. If the judge decides that each of these prima
facie questions can be answered affirmatively, he or she may allow the expert testimony. The weight
of that testimony then may be tested through cross-examination, and the ultimate decision as to the
value of the evidence will be reserved for the jury.
The Minnesota Supreme Court, in the pre-code case of Carmody v. Aho, 251 Minn. 19, 24, 86
N.W.2d. 692, 696 (1957), captured the spirit of the expert-qualifications rule even as it exists today:
“Opinion evidence of an expert is not admissible simply because he is an expert in some field or
another, but it is admissible, if at all, for the reason that his special knowledge and skill may be of
assistance to the jury in arriving at a correct conclusion . . . .”
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§ 15.3

Discretion and Appellate Decisions

As with nearly all other evidence, the judge has broad discretion to admit or exclude expert
testimony. See State v. Meyers, 359 N.W.2d 609 (Minn. 1984). And because the exercise of that
discretion always depends on the unique factual and legal contexts of the case, appellate decisions
cannot reliably be viewed as absolute rules unless they contain definitive pronouncements. This
means that case law usually provides only general guidelines for ruling on the admissibility of expert
evidence.
To illustrate, United States v. Benveniste, 564 F.2d 335 (9th Cir. 1977) involved the defense of
entrapment. The defendant sought to present expert evidence of his psychological vulnerability, but
the trial court excluded it. The appellate court affirmed, but commented that it would not have been
an abuse of discretion had the judge allowed the evidence. Although the appellate ruling resolved the
issue for Benveniste, it provides scant principled guidance for future similar cases.

§ 15.4

Elimination of the “Necessity” Requirement

The keys to the admissibility of expert evidence are found in the language of Minnesota Rule of
Evidence 702. If expert evidence “will assist the trier of fact” to either (1) “understand the evidence,”
or (2) “determine a fact in issue,” a witness qualified as an expert may testify as long as his or her
opinion is supported by foundational reliability.
At common law, expert testimony was admissible when it was necessary because some aspect of
the case was beyond the understanding of lay jurors. Under Rule 702, neither necessity nor inability
of lay jurors to understand the case without expert help is a precondition to admissibility. See State
v. Helterbriddle, 301 N.W.2d 545, 547 (Minn. 1980); State v. Miles, 585 N.W.2d 368, 371 (Minn.
1998); U.S. v. Lamarre, 248 F.3d 642, 648 (7th Cir. 2001) (“Trial courts are not compelled to exclude
all expert testimony merely because it overlaps with matters within the jury’s experience.”). Now
expert testimony may be allowed even when the jury could understand the case on its own but its
understanding might be clearer, deeper, more precise or more accurate with the assistance of an
expert. The advisory committee note to Federal Rule of Evidence 702 captures the sense of the
relaxed rule and provides a useful guideline for the judge in applying the rule:
There is no more certain test for determining when experts may be used than
the common sense inquiry whether the untrained layman would be qualified to
determine intelligently and to the best possible degree the particular issue without
enlightenment from those having a specialized understanding of the subject
involved in the dispute.
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This relaxation and expansion of the common law rule also relaxes the trial judge’s burden in
determining the admissibility of expert testimony. Instead of having to wrestle with questions of
what likely is within the sphere of the jury’s knowledge or capability to figure out, and whether
expert evidence is needed to prevent the jury from becoming lost in the wilderness and left to guess,
the fundamental question is this: Would the jury get some benefit from an expert’s help? And “[t]he
question whether [expert] opinion will be helpful to the jury involves discretion, but that discretion
must be exercised consistently with the presumption that expert testimony will be helpful.” In re
Japanese Elec. Prod. Antitrust Litig., 723 F.2d 238 (3d Cir. 1983). See also State v. Carillo, 623
N.W.2d 922, 927-28 (Minn. Ct. App. 2001) (the admissibility of expert testimony is “subject to
a trial court’s preliminary, discretionary determination that such testimony will be helpful to the
jury.”).

§ 15.5	Helpfulness
Because helpfulness is a key consideration in deciding the admissibility of expert testimony,
case law has identified some types of proffered expert testimony deemed not to be helpful:
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•

Irrelevant expert evidence. See State v. Nystrom, 596 N.W.2d 256, 260 (Minn. 1999)
(no abuse of discretion in excluding testimony of former police officer concerning
crime statistics and criminal activity in the community because it was not relevant to
the defendant’s claim of self-defense); Hanson v. Christensen, 275 Minn. 204, 217,
145 N.W.2d 868, 877 (1966) (after injured plaintiff testified that he knew it was unsafe
to dive into water without knowing its depth, expert’s testimony as to the rules of safe
diving as they pertained to depth was irrelevant); State v. Fitzgerald, 382 N.W.2d 892,
894-95 (Minn. Ct. App. 1986) (expert testimony as to traits of pedophiles would be
confusing and therefore not admissible); U.S. v. Rice, 52 F.3d 843 (10th Cir. 1995) (in
a tax evasion prosecution, a former prosecutor’s opinion that, considering the evidence
in the government’s case, he would not even have filed charges).

•

Evidence more confusing than probative. World Boxing Council v. Cosell, 715 F.Supp.
1259 (S.D.N.Y. 1989) (using codes, statistics, and special terminology, a linguistics
expert purported to interpret the state of mind of the author of a book when he wrote
certain passages that allegedly misused articles from other publications. The trial
court excluded the evidence as unhelpful, indicating that lay jurors were capable of
comparing the book to the articles).

•

Expert testimony that merely recasts already clear evidence so as to favor one of the
parties, or that is solely corroborative of other clear evidence. See State v. Saldana, 324
N.W.2d 227, 231 (Minn. 1982) (rape counselor’s testimony was inadmissible because
it “was a legal conclusion which was of no help to the jury.”); U.S. v. Castillo, 924
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F.2d 1227 (2d Cir. 1991) (detective testified as an expert about drug dealers’ methods,
offered to aid jury in understanding drug dealing but actually was merely to corroborate
and embellish testimony of the investigating undercover officer).
•

Expert testimony that merely informs the jury of how to decide the case, instructs the
jury on the law, or tells the jury how it should apply the law. See U.S. v. Zipkin, 729 F.2d
384 (6th Cir. 1984); U.S. v. Stewart, 433 F.3d 273 (2d Cir. 2006).

•

Expert testimony about credibility. See State v. Burrell, 697 N.W.2d 579, 601 (Minn.
2005) (expert witness improperly expressed opinion as to the truthfulness of a witness’s
testimony); State v. Meyers, 359 N.W.2d 609, 611 (Minn. 1984) (generally, expert
testimony about the truth or falsity of a witness’s allegations about a crime should be
rejected); U.S. v. Whitted, 11 F.3d 782 (8th Cir. 1993).

•

Expert testimony that adds nothing to what the jury already knows. See State v. Deshay,
609 N.W.2d 878, 888 (Minn. 2003) (expert’s testimony about gangs was merely
“duplicative and of little real assistance to the jury in evaluation of the evidence.”);
State v. Ritt, 599 N.W.2d 802, 812 (Minn. 1999) (no error to exclude expert’s testimony
about police interrogation techniques where the testimony added nothing to the jury’s
ability to evaluate the veracity of the defendant’s statements to the police); Burkhart v.
Wash. Metro. Area Transit Auth., 112 F.3d 1207 (D.C. Cir. 1997).

§ 15.6	Foundational Reliability
In Minnesota, in addition to helpfulness, every expert “opinion must have foundational
reliability.” Minn. R. Evid. 702. The supreme court has neither defined “foundational reliability” nor
provided guidelines for its application, other than to note that “at a minimum, foundational reliability
must require that the theory forming the basis for the expert’s opinion or test is reliable.” John Doe
76C v. Archdiocese of Saint Paul and Minneapolis, 817 N.W.2d 150 (Minn. 2012). Some possible
considerations are:
•

the extent to which experts in the field use and rely on the theory and its underpinnings;

•

how, by whom, and from what sources the data underlying the theory have been
acquired;

•

whether the theory can be tested according to standardized protocols;

•

whether tests are repeatable;

•

whether there is an objective way to validate the theory and its procedures;
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•

the accuracy or error rate that occurs in applying the theory;

•

whether the theory has gone beyond the experimental stage; and

•

whether the expert has properly applied the theory.

Foundational reliability extends beyond helpfulness and requires the judge to (1) analyze the
expert opinion in light of the purpose for which it is being offered; (2) “consider the underlying
reliability, consistency, and accuracy of the subject about which the expert is testifying”; and (3)
determine whether the proponent has shown that the opinion is reliable in the particular case being
litigated. Id. at 168. See also Jacobson v. $55,900 in U.S. Currency, 728 N.W.2d 510, 529 (Minn.
2007).

§ 15.7

Frye-Mack Standard

If the expert “opinion or evidence involves novel scientific theory, the proponent must establish
that the underlying scientific evidence is generally accepted in the relevant scientific community.”
Minn. R. Evid. 702; State v. Obeta, 796 N.W.2d 282, 289 (Minn. 2011). Minnesota recognizes
two prongs of this standard. First, experts in the field must “widely share the view that the results
of scientific testing are scientifically reliable.” State v. Hull, 788 N.W.2d 91, 103 (Minn. 2010).
Second, it must be shown that the methodology used in the particular case “complied with
appropriate standards and controls.” Id. The first prong usually will not be especially difficult for
the judge because it can be satisfied by expert testimony from someone with solid credentials in
the field, perhaps also supplemented by reference to treatises or other expert publications attesting
to acceptance of and reliance on the theory. The second prong can be more challenging because it
necessarily will involve some knowledge of the science in question. However, the judge can become
“educated” in that science through expert testimony that is sufficiently detailed and coherent to
ensure reasonable trustworthiness.
For Frye-Mack purposes, the judge needs to be aware of two other concerns. First, case law
does not define “novel” scientific evidence, other than to indicate that the Frye-Mack standard
applies only when dealing with “emerging scientific techniques.” Jacobson, 728 N.W.2d at 528.
See also Goeb v. Tharaldson, 615 N.W.2d 800 (Minn. 2000); State v. Klawitter, 518 N.W.2d 577
(Minn. 1994); State v. Roman Nose, 649 N.W.2d 815 (Minn. 2002). Second, the supreme court has
distinguished cases involving the “physical” sciences, that is, those from which evidence is derived
through tests or diagnoses, and cases involving opinions that purport to explain human behavior.
State v. MacLennan, 702 N.W.2d 219 (Minn. 2005). The Frye-Mack standard and analysis applies to
the former, but not to the latter. Id. For “behavioral” science cases, the proper analysis is as provided
in Minnesota Rule of Evidence 702 (namely, helpfulness and foundational reliability).

15-134

Rulings on Evidence

§ 15.8

Expert Qualifications

If the subject matter of a case is suitable for expert evidence under the expansive rule in Minnesota
Rule of Evidence 702, the next question is whether a witness is qualified to testify as an expert.
Minnesota Rule of Evidence 702 lists five ways, either separately or in combination, that a
witness can qualify as an expert. These include by:
•

knowledge;

•

skill;

•

experience;

•

training; and/or

•

education.

§ 15.9

Qualifications must be demonstrated

This ordinarily happens through the expert witness’s own description of the elements of his or
her qualifications. It is not sufficient for the judge to rely on:
•

mere titles or labels;

•

the witness’s mere declaration that he or she is an expert in a particular field;

•

the fact that the witness holds a license or certification in a particular field; or

•

the fact that the witness has testified as an expert witness in other cases. In a sense, this
is irrelevant because the witness must qualify as to the context of the facts and issues in
the matter being tried, but the very broad test of relevancy perhaps would not exclude
such information.

It also is not proper for the judge to require more than the rule requires. Qualifying “traditional”
experts, such as physicians, involves a nearly standard litany of questions relating to education
and experience with which nearly all trial judges are thoroughly familiar. More challenging is the
qualification of witnesses whose expertise arises principally, or even solely, from skill acquired
through experience. So, the self-taught automotive technician who has repaired motor vehicles for
several years would meet the Rule 702 qualifications requirement, and the judge should not require
more than that.
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§ 15.10 General or Particular Qualifications
Does the witness have to qualify as to the narrow particulars of the case, or is a more general
qualification sufficient? For instance, in an injury case involving how a fractured femur should be
set, must the expert be an orthopedist? And even further, an orthopedist trained in setting fractures of
the lower extremity? Or may a general practitioner serve as an expert on that issue?
The logical inclination seems to be to require particularity in the expert’s qualifications, but
perhaps the best answer to the question is that the adequacy of the expert’s qualifications is to be
determined by the opinion he or she will be asked to give. See Cook v. Am. Steamship Co., 53 F.3d
733 (6th Cir. 1995). Whether an orthopedist or a general practitioner, the proffered witness must have
demonstrable expertise in how to set a fracture of the femur. If the witness has never performed the
procedure, but has seen it done dozens of times and studied it in medical school, a judge likely would
not abuse discretion granted under Rule 702 by allowing the witness to give an opinion about how to
set such a fracture and leaving the probative value of that opinion for the test of cross-examination.
The common law rule perhaps would require the contrary conclusion. On the other hand, in Gross
v. Victoria Station Farms, Inc., 578 N.W.2d 757, 761-62 (Minn. 1998), a proffered expert was not
permitted to give an opinion about the causation and onset of a horse’s lameness when she had no
experience in diagnosing equine lameness, and her background was in research and work on horse
evolution and conformation.
At least two courts have stated what might be useful guidelines on this issue, the second likely
reflecting the outside limit of what a judge would ordinarily consider to be a sufficient expert witness
qualification:
1. “[T]he only thing a court should be concerned with in determining the qualifications
of an expert is whether the expert’s knowledge of the subject matter is such that his
opinion will likely assist the trier of fact in arriving at the truth. The weight of the
expert’s testimony must be for the trier of fact.” Mannino v. Int’l Mfg Co., 650 F.2d 846,
851 (6th Cir. 1981).
2. The question of qualifications is “whether a witness has specialized knowledge in a
field or subject sufficiently broad to allow him to say something useful to a lay jury,
even if that knowledge does not fall squarely within the specific and narrow confines
of the particular issue at hand.” Kidder, Peabody & Co., Inc. v. IAG Int’l Acceptance
Group, NV., No. 94-CV-4725, 1999 WL 11553, at *10 (S.D.N.Y. Jan. 13, 1999).
Except when the expert is testifying to universal principles in an area of specialty, the further the
expertise is from the particularities of the matter at issue, the less helpful it becomes. At some point,
the judge will deem it insufficiently helpful and will exclude it.
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Finally,
[w]hile a Court must be attuned to a qualifications problem when an expert appears
to be opining outside a ‘specialty,’ a Court should also be concerned about requiring
‘superspecialized’ experts in all cases. There is a danger that a requirement of
specialization can be applied so stringently as to exclude most objective experts.
2 Stephen A. Salzburg, Michael M. Martin & Daniel J. Capra, Federal Rules of Evidence Manual (9th ed. 2006).
It would seem that the issue of expert qualifications raises two questions for the judge at the
threshold of the expert testimony: (1) What opinion will the expert give?; and (2) Is that opinion
reasonably and demonstrably within the scope of the witness’s expertise? See Prichard Bros., Inc.,
v. Grady Co., 436 N.W.2d 460, 465 (Minn. Ct. App. 1989).

§ 15.11 Evidentiary Voir Dire
If the opposing lawyer disputes the expert’s Rule 702 qualifications, the judge should give the
lawyer an opportunity, if the lawyer so requests, to conduct a voir dire of the witness. See Finch v.
Chicago, M. & St. P. Ry. Co., 46 Minn. 250, 252-53, 48 N.W.2d 915 (1891); Freeman v. Package
Mach. Co., 865 F.2d 1331 (1st Cir. 1988).
The voir dire inquiry is a cross-examination strictly limited to the issue of the witness’s
qualifications to testify as an expert. A more general inquiry at this point should not be permitted.
At the conclusion of the voir dire, the opponent will state his or her objection, if any, and the judge
must rule on it, keeping in mind that “[t]he test is whether, under the totality of the circumstances,
the witness can be said to be qualified as an expert in [the subject matter in question] through any
one or more of the five bases enumerated in Rule 702 . . . .” Kinning v. Nelson, 281 N.W.2d 849,
854-55 (Minn. 1979) (voir dire examination revealed that witness was not qualified to give expert
testimony); Santos v. Possadas de Puerto Rico Assoc., Inc., 452 F.3d 59, 64 (1st Cir. 2006).

§ 15.12	Form of Expert Testimony
Although in most cases parties call expert witnesses to give opinions about something essential
to the case, Minnesota Rule of Evidence 702 indicates that the expert “may testify . . . in the form of
an opinion or otherwise.” (emphasis added). The original advisory committee note to Federal Rule
of Evidence 702 indicates that
an expert on the stand may give a dissertation or exposition of scientific or other
principles relevant to the case, leaving the trier of fact to apply them to the facts. . .
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. [I]t seems wise to recognize that opinions are not indispensable and to encourage
the use of expert testimony in nonopinion form when counsel believes the trier can
itself draw the requisite inference.
And the comment to the 2006 amendment of Minnesota Rule of Evidence 702 notes that the rule
permits “expert testimony in the form of lecture or explanation. The expert may educate the jury so
the jurors can draw their own inference or conclusion from the evidence presented.” Minn. R. Evid.
702, committee comment note (2006). In his or her “or otherwise” capacity, the expert serves as an
educator who provides information that will help the jury make sound and rational decisions about
the evidence.

§ 15.13 Degree of Certainty
At common law it was ordinarily required that an expert be able to express his or her opinion
to a “reasonable certainty” before it would be admissible. There is no such requirement under Rule
702. Rather, under the helpfulness standard, the degree of the expert’s certainty becomes a matter of
weight for the jury to decide.
So, within the judge’s discretion, an expert opinion stated as a probability, a likelihood, or even
a possibility can be admissible as long as it is not mere speculation. See U.S. v. Cyphers, 553 F.2d
1064, 1072 (7th Cir. 1977) (expert’s opinion that the hairs found on the items used in the robbery
“could have come from” the defendants was entitled to be admitted for whatever value the jury
might give to it.).

§ 15.14 Bases for Expert Opinion
Under Minnesota Rule of Evidence 703(a), the expert witness may base his or her opinion on
facts or data acquired in three ways:
1. First-hand perception: The treating physician who testifies in a personal injury lawsuit
brought by his or her patient will have this basis for his opinions and inferences.
2. Disclosed before the trial: The expert who has reviewed records and materials pertinent
to the case will base opinions and inferences on the facts and data contained in them.
3. Revealed during the trial: The expert who attends the trial and observes the presentation
of pertinent evidence may base opinions and inferences on observations.
The rule changes the common law by now allowing the second means of acquiring the basis for
an opinion. At common law, the facts had to be in the record already, and they were then summarized
through the often unwieldy “hypothetical question.” Although the hypothetical question is still
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permissible, lawyers do not often use it in contemporary trials. If it is used, the case law rule is that
“[a] hypothetical question must embody substantially all the undisputed facts relating to the subject
upon which the opinion of the witness is asked.” Harju v. Allen, 146 Minn. 23, 177 N.W. 1015
(1920). When facts are disputed, however, it is proper to include the proponent’s version of those
facts in the hypothetical. Jorstad v. Benefit Ass’n of Ry. Employees, 196 Minn. 568, 265 N.W. 814
(1936). The key is that the hypothetical should not contain factual conflicts that the expert would
then be expected to resolve. Baker v. MacGillis Gibbs Co., 216 Minn. 469, 13 N.W.2d 457 (1944).

§ 15.15	Inadmissible Evidence
The expert may base his or her opinion on inadmissible evidence “[i]f [it is] of a type reasonably
relied upon by experts in the particular field in forming opinions or inferences upon the subject . . .
.” Minn. R. Evid. 703(a). The common law rule was otherwise.
The inadmissible evidence ordinarily involved in the basis for expert opinion is hearsay. In fact,
this part of Minnesota Rule of Evidence 703 arose out of a hearsay exception for expert evidence, the
rationale being that “the expert, because of his professional knowledge and ability, is competent to
judge for himself the reliability of the records and statements on which he bases his expert opinion.”
Zenith Radio Corp. v. Matsushita Elec. Indus. Co., 505 F.Supp. 1313, 1322-24 (E.D. Pa. 1980).

EXAMPLE
As an example of hearsay basis for an expert opinion, a testifying
physician might have formed his or her opinion of a party’s medical
condition in part based on his or her own examination, and in part by
relying on the opinion of the radiologist who interpreted an MRI and
a specialist who interpreted a blood test. Neither of those experts is
called to testify and their respective reports are hearsay.

It is also possible that the inadmissible evidence that is a basis for an expert opinion is that which
does not comply with the “best evidence” rule (Minn. R. Evid. 1002), such as x-rays not offered into
evidence or secondary evidence such as a radiologist’s report of what an x-ray shows.
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§ 15.16 Determining Reasonable Reliance
The Rule 703 qualification regarding inadmissible evidence is that the expert’s reliance must be
the same as other similar experts’ reliance. How does the judge know whether that requirement has
been met?
There are at least four ways the judge can make what is a Minnesota Rule of Evidence 104(a)
determination:
1. Assessing the witness’s own testimony as to reasonable reliance. See Ingram v. Syverson,
674 N.W.2d 233, 236 (Minn. Ct. App. 2004) (reasonable reliance found when physician
relied on patient’s statements and his own medical training and experience); State v.
Dick, 419 N.W.2d 828, 831-32 (Minn. Ct. App. 1988) (reliable hearsay can be basis of
reasonable reliance by expert); Indian Coffee Corp. v. Procter & Gamble Co., 752 F.2d
891 (3d. Cir. Juris. 1985), cert. denied, 474 U.S. 863 (1985).
2. Requiring that other expert witnesses be called to testify to reasonable reliance. In re
Swine Flu Immunization Prod. Liab. Litig., 508 F. Supp. 897 (D. Colo. 1981). Cf. State
v. Bradford, 618 N.W.2d 782, 793-94 (Minn. 2000) (error to allow medical expert to
testify that two other experts agreed with his opinion when neither was called to testify).
3. Consulting learned treatises. See Cornfeldt v. Tongen, 262 N.W.2d 684, 703 (Minn.
1977) (“stuffer sheet” admissible for impeachment when expert bases his opinion on
standard authority); Larson v. Anderson, Taunton & Walsh, Inc., 379 N.W.2d 615, 620
(Minn. Ct. App. 1985) (it was proper for a meterologist to use maps and weather charts
to testify to weather conditions); U.S. v. Tranowski, 659 F.2d 750 (7th Cir. 1981).
4. Taking judicial notice. Ambrosini v. Labarraque, 966 F.2d 1464 (D.C. Cir. 1992).
The reasonable reliance requirement is imposed only when the expert has based his or her
opinion, in part, on evidence that is inadmissible or that at least has not been admitted at the trial.
The requirement has no application if the expert has relied only on admitted or admissible evidence.

§ 15.17 The Conduit Prohibition
Presumably, an expert witness is hired to apply his or her expertise to a subject and to then
testify to the product of the application of that expertise. Rule 703 poses a risk that a witness might
be used as a mere conduit for otherwise inadmissible evidence, and not really as an expert. For
example, United States v. Tomasian, 784 F.2d 782, 785-86 (7th Cir. 1986) involved the value of ivory
tusks. An expert called to testify to such value had no opinion of his own, and could only relate the
valuation that another expert had arrived at. The testifying expert’s testimony was improper because
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he was a mere conduit for the opinion of another. See also State v. DeShay, 609 N.W.2d 878, 888
(Minn. 2003) (“state should not be permitted to launder inadmissible hearsay evidence by the simple
expedient of passing it through the conduit of purportedly ‘expert opinion.’”); U.S. v. Mejia, 545 F.3d
179 (2d. Cir. 2008) (indicating that, in a criminal case, the use of an expert as a conduit might have
Confrontation Clause implications); Pelster v. Ray, 987 F.2d 514 (8th Cir. 1993) (in an odometer
roll-back fraud case, the investigator who testified as an expert on hundreds of cars with altered
odometers was merely a conduit for inadmissible hearsay).
The trial judge must ensure that the witness is, in fact, testifying as an expert and not merely
serving as a conduit for inadmissible evidence. So, the physician who has made no independent
analysis and who offers an opinion that is merely a recitation of the opinions of a radiologist and
other experts is a conduit and not an expert witness. The physician’s testimony, being inadmissible
hearsay, is excludable.

§ 15.18 Disclosure of Underlying Data
Minnesota Rule of Evidence 704(b) distinguishes admissible from inadmissible evidence that
the expert relied upon, and gives three “rules” respecting the disclosure of that evidence to the jury:
1. Disclosure is allowed on direct examination only if the underlying data are
“independently admissible.”
2. For good cause shown in civil cases, the judge may allow disclosure of “particularly
trustworthy” inadmissible underlying data on direct examination for the limited purpose
of showing the basis of the expert’s opinion. See Federal Rules Decisions, 120 F.R.D.
299, 369 (1987).
3. There is no restriction on the “admissibility of underlying expert data when inquired
into on cross-examination.”
If the judge allows the disclosure of inadmissible underlying data on direct examination, he or
she should, upon request, give a limiting instruction. Fed. R. Evid. 703, Advisory Committee Notes
(2000).
Although an expert can base his or her opinion on inadmissible evidence, the expert cannot base
it on constitutionally tainted evidence or on evidence that violates a statute or public policy. As noted
by the Minnesota Rules of Evidence Advisory Committee: “Obviously, a prosecution witness could
not base an opinion on evidence that had been seized from a defendant in violation of the Fourth
or Fifth Amendments . . . . Similarly, where state policy considerations require that certain matters
not be admitted at trial, the state policy should not be thwarted by allowing the same evidence in
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the ‘back door’ in the form of an expert’s opinion. See e.g. Minn. Stat. secs. 595.02 and 169.121
(1974).” Minn. R. Evid. 703, committee comment (1989).
Finally, in criminal cases, the allowance of inadmissible foundation can violate the defendant’s
Crawford confrontation rights. See State v. Towne, 142 Vt. 241, 453 A.2d 1133 (1982).

§ 15.19 Timing of Disclosure of the Basis for the Opinion
Under Minnesota Rule of Evidence 705, the expert witness does not have to disclose the facts
and data underlying his or her opinion before the expert states the opinion and hir os her reasons for
holding it. This reverses the traditional common law rule.
This rule eliminates the need for the formerly ubiquitous hypothetical question; it emphasizes
the importance of pre-trial discovery, and it places emphasis on cross-examination to bring out
weaknesses in the foundation for the opinion. Despite the rule, most proponents of expert testimony
opt to disclose the bases for opinions on direct examination so as to bolster their credibility.

§ 15.20	Opinion on Ultimate Issues
At common law, neither a lay witness nor an expert was permitted to give an opinion on an
ultimate issue, the objection being that such testimony would invade the province of the jury. Subject
to one exception, Minnesota Rule of Evidence 704(a) abolishes that restriction and provides that
“testimony in the form of an opinion or inference otherwise admissible is not objectionable because
it embraces an ultimate issue to be decided by the trier of fact.” The exception is Minnesota Rule
of Evidence 704(b), which prohibits an expert witness from giving an opinion as to whether the
accused in a criminal case “did or did not have the mental state or condition constituting an element
of the crime charged or of a defense thereto.”
Minnesota Rule of Evidence 704(a) is not clear about what an “ultimate issue” is. Case
law guidance seems to bring us back to the helpfulness standard, which suggests that the judge
distinguish between opinions as to ultimate facts and those relating to law or to mixed facts and
law. So, opinions expressed in terms of legal standards or criteria probably are prohibited under the
rule. Opinions such as “the defendant intentionally and with premeditation shot the victim”, “the
defendant knowingly conspired with another to sell cocaine”, “the parties entered into an enforceable
contract”, that “the plaintiff had been contributorily negligent in the accident”, or that ”the officer
engaged in an unconstitutional search and seizure” fall within the prohibition. Furthermore, any
opinion purporting to interpret legal standards or to identify controlling legal rules is similarly
inadmissible. See State v. Vang, 774 N.W.2d 566, 578-79 (Minn. 2009) (police officer’s testimony
that the activities of a particular gang met the definition of a “pattern of criminal behavior” merely
expressed an impermissible legal conclusion); Wild v. Rarig, 302 Minn. 419, 435, 234 N.W.2d 775,
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787 (1975) (error to allow opinion “as to what constitutes a breach of contract.”); U.S. v. Zipkin,
729 F.2d 384 (6th Cir. 1984); Safeco Ins. Co. of Am. v. Dain Bosworth, Inc., 531 N.W.2d 867, 873
(Minn. Ct. App. 1995), review denied (Minn. July 20, 1995) (expert opinions on legal issues are not
admissible). But see U.S. v. Combs, 369 F.3d 925, 940 (6th Cir. 2004) (expert testimony allowed as
to methods and techniques of drug distribution); U.S. v. Winkle, 477 F.3d 409 (6th Cir. 2009) (expert
testimony permissibly embraced the ultimate issue that transactions were check-kiting, rather than
normal business practices).
Case law identifies two related problems with opinions on ultimate legal issues, namely, that
(1) it cannot be certain that the witness is applying the legal definition or criteria correctly or in the
manner required under the judge’s instructions to the jury; and (2) such opinions are not helpful
because the jury is fully capable of applying the law to the facts without assistance, and the witnesses’
opinions would add nothing to the process. Unless an opinion on an ultimate legal issue is based on
a proper understanding of the underlying legal criteria, it is not helpful. U.S. v. Whitted, 11 F.3d 782
(8th Cir. 1993).
The trial judge will sometimes have a difficult task in applying Rule 704(a), and case law is
sufficiently inconsistent as to be of only limited assistance. The rule itself does not distinguish
ultimate fact questions from ultimate legal issues. It can be said that, in most cases, an opinion that
does nothing more than tell the jury how to decide the matter will be excludable as unhelpful under
Minnesota Rules of Evidence 701 and 702 and a waste of time under Minnesota Rule of Evidence
403. See State v. Santoya, 788 N.W.2d 868 (Minn. 2010) (concurring opinion explains the use of
Minnesota Rule of Evidence 704(a) in criminal cases); Hygh v. Jacobs, 961 F.2d 359 (2d. Cir. 1992).
The judge should place the burden on the proponent of the opinion to point out specifically the
assistance the opinion might provide. If the proponent’s explanation is not satisfactory, the judge
may conclude that the opinion would not assist the jury, and may exclude it.
Rule 704(b) applies to criminal cases in which the accused’s mental state or condition is an
element of the crime charged or the defense. The rule applies to both prosecution and defense experts.
Under the rule, an expert may not offer an opinion as to whether the accused possessed a mental state
or condition that constitutes either an element of the crime or of the defense. U.S. v. Bennett, 161 F.3d
171, 182-85 (3d. Cir. 1998), cert. denied, 528 U.S. 819 (1999).
Experts may, however, testify as to whether the accused suffers from a mental disease, condition,
or defect, and they may testify to the characteristics and effects of that state. State v. Provost, 490
N.W.2d 93, 102-03 (Minn. 1992) (expert testimony as to whether the defendant had the requisite
mens rea is inadmissible); State v. Bowman, 328 N.W.2d 703 (Minn. 1982) (expert psychiatric
testimony not admissible to show that mentally ill defendant lacked the capacity to premeditate
killing or to form the specific intent to kill); State v. Provost, 490 N.W.2d 93, 103-04 (Minn. 1992)
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(psychiatric testimony allowable as to defendant’s past history of mental illness); U.S. v. Samples,
456 F.3d 875, 884 (8th Cir. 2006).
The rule applies to any mental state and is not limited to insanity. But see State v. Matthews,
301 Minn. 133, 136, 221 N.W.2d 563, 565 (1974) (no abuse of discretion to refuse to permit clinical
psychologist to state opinion as to whether murder defendant was motivated by fear for his personal
safety); U.S. v. Campos, 217 F.3d 707 (9th Cir. 2000), cert. denied, 531 U.S. 952 (2000) (whether the
defendant knew that the vehicle contained drugs).

§ 15.21 PROBLEMATIC SUBJECTS OF EXPERT TESTIMONY
Certain recurring subjects present problems of both expert qualifications and the substance of
expert testimony, particularly involving foundational reliability. When faced with the question of
admissibility of expert testimony in any of these areas, further study and research will be necessary:
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•

Statistical evidence, especially probability theory. However, such evidence is often
used in cases of unlawful discrimination and in connection with DNA evidence.

•

Lie detection evidence, such as from polygraphs, narcoanalysis (truth serums),
hypnosis, and the like. Universally rejected in criminal cases, some courts have
admitted polygraph evidence in civil cases, and hypnosis to refresh recollection. Truth
serum evidence appears to have been universally rejected for all cases.

•

Reliability of eyewitness testimony. Expert evidence has generally been rejected on
the ground that the subject is not beyond the comprehension of the lay jury. However,
this approach is not in accord with the relaxed rule, and many courts are allowing such
testimony, especially as to the the problem of cross-cultural misindentification.

•

Syndrome evidence, such as post-traumatic stress, rape trauma, battered women, child
sexual abuse accommodation, battering spouse, intermittent explosive disorder, and
many other types of patterned behavior. Courts are split on the admissibility of such
evidence. When it is allowed, the expert is permitted to describe the syndrome but may
not give an opinion that a party involved in the case fits the syndrome. As an alert to
judges, syndrome evidence nearly always raises character evidence issues.

•

Profiles, such as “drug courier,” “terrorist,” and “smuggler.” Such evidence is universally
excluded as improper character evidence, even though law enforcement might use it as
an investigative tool.
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•

Social framework evidence is that which purports to describe human attitudes and
interactions. It can be helpful, but there is a risk that the jury will give it too much
weight.

•

Human factors evidence is similar to social framework evidence in that it describes
how people usually act or react in particular circumstances. It is sometimes offered in
injury cases to show how an injury occurred or to negate fault on the part of the injured
claimant.

•

Event reconstruction, such as accident reconstruction. Some courts reject this evidence
outright, while others allow it with the limitation that the expert may not testify to
the ultimate legal conclusion (such as that the driver of the van was negligent in the
accident.) Minnesota courts do not per se exclude such evidence.

For all these types of evidence, the expert witness rules apply and control.
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Chapter Sixteen

Rulings on
Impeachment Issues
Rules:

Minn. R. Evid. 607, 608, 609 & 613.

Scope:

Review of the ways in which witnesses may be
impeached and the rules governing impeachment
procedures.

Judge Alert:

As soon as a witness swears or affirms to tell
the truth, the witness’s credibility is in issue
and is never collateral. In addition to showing
defects in the witness’s perception, memory
or narration, counsel may impeach with bias,
prior inconsistent statements, bad character for
truthfulness, and prior criminal conviction.

§ 16.1	Impeachment Phenomenon
“Before testifying, every witness shall be required to declare,” by oath or affirmation, that he
or she will testify truthfully. Minn. R. Evid. 603. Whether this declaration gives rise to a rebuttable
presumption that the witness will testify truthfully or simply impresses upon the witness the
obligation to do so, once the witness has so declared, his or her credibility is in issue and may be
challenged. Furthermore, credibility is not considered to be a collateral issue.
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A witness’s credibility may be called into question (1) through contradictory evidence (known
as “contradiction”); (2) through a showing of the witness’s lack of knowledge, impaired perception,
his or her incomplete or faulty recollection, or through the witness’s manner of narration (known as
“capacity issues”); or (3) through specific avenues of impeachment (known as “sincerity issues”).
“Impeachment” in this sense refers to something that discredits the witness, that casts doubt on the
witness’s veracity, or that diminishes the witness’s trustworthiness.
The avenues of impeachment that are codified in whole or in part are:

§ 16.2

•

bias—Minnesota Rule of Evidence 616;

•

prior inconsistent statement—Minnesota Rule of Evidence 613;

•

character and conduct showing untruthfulness—Minnesota Rule of Evidence 608; and

•

conviction of crime—Minnesota Rule of Evidence 609.

Who May Impeach

At common law, a party who called a witness to testify was deemed to vouch for that witness’s
credibility and, logically, could not be allowed to impeach that witness. However, the rule was
unrealistic because parties to civil and criminal litigation frequently have no choice as to the witnesses
they must present and do not necessarily vouch for their credibility. The evidence code changed the
rule to provide as follows: “The credibility of a witness may be attacked by any party, including the
party calling the witness.” Minn. R. Evid. 607.

§ 16.3	Impeachment with Inadmissible Evidence
Despite the straightforward expression of Rule 607, there is a concern that, under the guise
of impeaching his or her own witness, a party might bring out otherwise inadmissible evidence,
most often a prior inconsistent statement. Although a prior inconsistent statement has no hearsay
implication if offered for the purpose of impeaching a witness (not offered for its truth), if the
real reason the witness is called is to get that statement before the jury ostensibly for its truth, the
impeachment is improper. “The overwhelming weight of authority is . . . that impeachment by prior
inconsistent statement may not be permitted where employed as a mere subterfuge to get before the
jury evidence not otherwise admissible.” U.S. v. Morlang, 531 F.2d 183 (4th Cir. 1975). See also
State v. Dexter, 269 N.W.2d 721, 721-22 (Minn. 1978); State v. Thames, 599 N.W.2d 122, 125-26
(Minn. 1999).
It is an abuse of Rule 607 “to call a witness that [a party knew] would not give useful evidence,
just so it could introduce hearsay evidence . . . in the hope that the jury would miss the subtle

16-148

Rulings on Evidence

distinction between impeachment and substantive evidence—or, if it didn’t miss it, would ignore it.”
U.S. v. Webster, 734 F.2d 1191, 1192 (7th Cir. 1984).
Minnesota Rules of Evidence 403 and 611(a) permit the judge to limit the use of Rule 607 to
its proper purpose. The test is whether the party impeaching the witness has, in good faith, called
the witness for the legitimate purpose of adducing evidence helpful to that party’s case. If so, the
impeachment, which includes otherwise inadmissible evidence, is not prohibited by Rule 607.
There is not always a clear or obvious distinction between calling a witness for a legitimate
reason and calling a witness just to bring out inadmissible evidence. Sometimes there will be a
mixture of evidence favorable and unfavorable to the calling party. The judge then must assess the
motive of the party calling the witness within the context of the entire case.
Although the common law notion of “surprise” as a factor affecting admissibility has been
eliminated from the codified rules, it seems to be a legitimate consideration when the court is
confronted with a Rule 607 challenge. So, if a party calls a witness with the legitimate expectation
that the witness will give favorable testimony for that party, but the witness testifies otherwise,
impeachment with inadmissible evidence should be allowed. U.S. v. Kane, 944 F.2d 1406, 1411 (7th
Cir. 1991).
Finally, the judge must keep in mind that the Rule 607 limitation applies only to inadmissible
evidence. A prior inconsistent statement might be non-hearsay under Minnesota Rule of Evidence
801(d)(1)(A), or its content might fit a hearsay exception in Minnesota Rule of Evidence 803, 804,
or 807. In either case, the statement will have substantive value.

§ 16.4

Extrinsic Evidence

Sometimes in applying impeachment rules the question is raised as to whether “extrinsic”
evidence may be used to impeach a witness. See, e.g., Minn. R. Evid. 608(b) & 613(b). In Minnesota,
evidence is extrinsic when another witness—other than the one being examined—has to be called in
order to accomplish the impeachment. Some jurisdictions extend the definition to exhibits as well.
Minnesota does so only if the exhibit requires a sponsoring witness for admissibility. See Minn.
R. Evid. 608(b), committee comment (2006). (“The limitation on extrinsic evidence applies only
to evidence that requires testimony from another witness.”) If foundation can be laid through the
witness being examined, or if the exhibit is self-authenticating, it is not considered to be extrinsic.

§ 16.5

Collateral Matters

To avoid a series of mini-trials on issues that make no difference to the case at hand, the rule
has developed so that extrinsic evidence is not admissible for impeachment as to collateral matters.
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A matter is considered “collateral” if “the matter itself is not relevant in the litigation to establish
a fact of consequence, i.e., not relevant for a purpose other than mere contradiction of the in-court
testimony of the witness.” U.S. v. Beauchamp, 986 F.2d 1, 4 (1st Cir. 1993) (quoting Charles T.
McCormick, Handbook of the Law of Evidence § 45, 169 (2d ed. 1972)).

§ 16.6

Expert Testimony on Credibility

The general rule is that expert opinion on the credibility of a witness is not admissible. State v.
Burrell, 697 N.W.2d 579, 600-01 (Minn. 2005); U.S. v. Azure, 801 F.2d 336 (8th Cir. 1986); U.S. v.
Cecil, 836 F.2d 1431, 1441-42 (4th Cir. 1988), cert. denied, 487 U.S. 1205 (1988). The two most
prominent concerns with allowing expert opinion as to credibility are that there is a risk that the jury
will simply “rubber stamp” the opinion and accept it without scrutiny, and that there is no universally
reliable way to measure truthfulness or untruthfulness. The expert’s helpfulness on this issue is
slight, but the risk of unfair prejudice is significant.

§ 16.7

Bias—Minnesota Rule of Evidence 616

The term “bias” broadly encompasses “bias in favor” of a party, “prejudice against” a party,
and “interest in” the case (that is, something to gain or to lose depending on the outcome of the
case). Among the circumstances that can support inferences of bias are connections between parties
and witnesses, such as various personal, sexual, social, or business relationships; prior dealings,
activities, or disputes; prior or pending lawsuits, claims, or complaints; demonstrated racial, ethnic,
or religious feelings or attitudes; payments to be gained from the case; settlements entered or plea
bargains offered; or statements made about the case, issues, parties, or witnesses. It should be noted
that, although Minnesota Rule of Evidence 610 precludes evidence of a witness’s religious beliefs or
opinions to impair or enhance the witness’s credibility, Rule 616 would allow, for example, evidence
of a witness’s affiliation with a church that is a party to litigation to show bias. The focus is not on
beliefs, but rather on connections. Firemens’ Fund Ins. Co. v. Thien, 63 F.3d 754, 760-61 (8th Cir.
1995).
A. Relevance and Extrinsic Evidence
Bias is considered a fact of consequence under Minnesota Rule of Evidence 401. Minn.
R. Evid. 401, committee comment (1989). Bias is never considered to be a collateral issue. U.S.
v. Robinson, 530 F.2d 1076 (D.C. Cir. 1976). Accordingly, it can be shown by extrinsic evidence.
State v. Waddell, 308 N.W.2d 303 (Minn. 1981); State v. Garceau, 370 N.W.2d 34, 40 (Minn. Ct.
App. 1985) (“The general rule dealing with extrinsic evidence of bias is: ‘[I]f the witness on crossexamination denies or does not fully admit the facts claimed to show bias, the attacker has the right
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to prove those facts by extrinsic evidence.’”) (quoting Charles T. McCormick, Handbook of the
Law of Evidence § 40 (2d ed. 1972)).
B. Right of Cross Examination
“Cross-examination to show the bias, prejudice, interest, or disposition of the witness to tell
the truth is a matter of right, the exercise of which is indispensable to show the truth . . . . The denial
of the right is prejudicial and error.” State v. Elijah, 206 Minn. 619, 624, 289 N.W. 575, 578 (1940).
The extent of cross-examination necessary to show the details of the bias is, of course, within the
court’s discretion. Flick v. Ellis-Hall Co., 138 Minn. 364, 165 N.W. 135 (1917).
C.	Federal Rule
The Federal Rules of Evidence have not codified the bias rule, but rather have left its
expression to case law. See U.S. v. Abel, 469 U.S. 45 (1984).

§ 16.8

Prior Inconsistent Statement

A prior inconsistent statement is a self-contradiction whereby a witness testifies inconsistently
with something he or she said or wrote prior to his or her time on the witness stand.
The theory of attack by prior inconsistent statements is not based on the assumption
that the present testimony is false and the former statement true but rather upon the
notion that talking one way on the stand and another way previously is blowing hot
and cold and raises a doubt as to the truthfulness of both statements.
Charles T. McCormick, Handbook of the Law of Evidence 68 (2d ed. 1972).
A. Minnesota Rule of Evidence 613
The rule of admissibility of the prior inconsistent statement is not stated as such in Minnesota
Rule of Evidence 613, but rather remains in the common law. This codified rule implicitly accepts
the common law right to impeach with a prior inconsistent statement and governs two procedural
aspects of its use for that purpose. First, it provides that the content of the statement need not be
disclosed to the witness at the time of his or her examination, but it must be disclosed to the witness’s
lawyer at that time, if the lawyer requests. This is a reversal of the common law requirement that
the statement be disclosed to the witness before the impeachment was undertaken. Second, extrinsic
evidence of the impeaching statement is not admissible unless the witness is given a chance to
explain or deny it at some point, and opposing counsel must be given a chance to interrogate the
witness about the statement.
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B. Whose Statement?
Only a witness’s own statement, or at least one that he or she has expressly adopted and
made his or her own, is within the purview of Rule 613. See State v. Graham, 764 N.W.2d 340, 352
(Minn. 2009); Garcia-Martinez v. City and Cnty. of Denver, 392 F.3d 1187, 1194 (10th Cir. 2004).
And, of course, the witness must testify before anything can be inconsistent with that testimony
for purposes of impeachment. U.S. v. Colombo, 869 F.2d 149, 153 (2d. Cir. 1989). Furthermore,
the witness must testify to the matter referred to in the prior statement before impeachment may be
permitted.
C.	Nature and Degree of Required Inconsistency
Minnesota Rule of Evidence 613 gives no guidelines for determining the point at which
a prior statement is sufficiently inconsistent to qualify for impeachment use. Although there is
sometimes direct contradiction, that is not required. U.S. v. Richardson, 515 F.3d 74, 84 (1st Cir.
2008), cert. denied, 128 S. Ct. 2518 (2008).

Tips from the Bench
Here is one useful test: A prior statement is inconsistent with trial
testimony if, taken in context, it says something or omits something in
a way that supports the conclusion that a fact previously described was
different from how the witness described it at trial. See U.S. v. Barile,
286 F.3d 749 (4th Cir. 2002). See also State v. Vance, 254 N.W.2d 353,
354 (Minn. 1977).

Professor McCormick suggests that the test is whether the jury could “reasonably find
that a witness who believed the truth of the facts testified to would have been unlikely to make a
prior statement of this tenor[.]” Charles T. McCormick, John W. Strong & Kenneth S. Broun,
McCormick on Evidence, § 34 (5th ed. 1999). So, perhaps even a slight inconsistency would be
sufficient to qualify for impeachment, although that might amount to little more than quibbling. In
the interest of expediting the trial, the judge may exercise his or her discretion under Minnesota Rule
of Evidence 611 to interdict mere quibbling.
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D. Prior Omissions or Prior Silence
If the witness has left facts out of the prior statement that reasonably would have been
included had they existed, or if the witness has otherwise been silent under circumstances in which
he or she would be expected to speak, the statement will be deemed inconsistent with the witness’s
more detailed testimony. See State v. Whittle, 685 N.W.2d 461, 466 (Minn. Ct. App. 2004); U.S. v.
Vaughn, 370 F.3d 1049, 1053 n.2 (10th Cir. 2004). In criminal cases, silence after a Miranda warning
may not be used to impeach. Doyle v. Ohio, 426 U.S. 610 (1976). But, when confronted with the
issue of the impeachment of a criminal defendant with the defendant’s prior silence or with an
improperly obtained prior statement, the trial judge should require the proponent to provide specific
authority before allowing the impeachment, for there are circumstances in which such silence can
be admissible or inadmissible. See State v. Moore, 493 N.W.2d 606, 609 (Minn. 1992) (attempting
to impeach the defendant’s trial testimony by referring to his post-Miranda silence violated his
constitutional rights); U.S. v. Havens, 446 U.S. 620, 626-28 (1980).
E.	Omissions from Testimony and Evasions
If the witness has given details in the prior statement that the witness then omits from his or
her testimony, the question is raised as to the reason for the omission. If the witness honestly forgot,
the prior statement is not considered inconsistent for impeachment purposes. See State v. Graham,
764 N.W.2d 340, 353-54 (Minn. 2009) (failure of a witness to recall an interview with an officer
was not sufficiently inconsistent with the summary prepared by the officer to allow the victim’s trial
testimony to be impeached by summary during officer’s cross-examination); U.S. v. Grubbs, 776
F.2d 1281, 1287 (5th Cir. 1985). On the other hand, if the omission is purposeful so as to manipulate
the facts, impeachment is proper. U.S. v. Gajo, 290 F.3d 922, 930-32 (7th Cir. 2002). In United States
v. Mayberry, 540 F.3d 506, 516 (6th Cir. 2008), the court held that the trial judge may determine
that lack of memory is feigned, and that “limited and vague recall of events, equivocation, and
claims of memory loss” show sufficient inconsistency to permit impeachment. The trial judge should
have considerable discretion to determine whether evasive answers are inconsistent with positive
assertions of an extrajudicial nature previously given. U.S. v. Rogers, 549 F.2d 490 (8th Cir. 1976);
State v. Amos, 658 N.W.2d 201, 205-06 (Minn. 2003).
F. Memory Problems
If the witness testifies to facts as to which he or she previously claimed to have no memory,
impeachment is proper. U.S. v. Shoupe, 548 F.2d 636, 638-39 (6th Cir. 1977). However, if a witness
made a previous statement but cannot recall the facts at trial, there is no inconsistency and no
impeachment may be had. U.S. v. Grubbs, 776 F.2d 1287 (5th Cir. 1985).
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G. Extrinsic Evidence of Prior Statement
Frequently, impeachment with a prior inconsistent statement is accomplished entirely
through the testifying witness who made the prior statement. The examiner confronts the witness with
the prior statement and, typically, the witness acknowledges having made it, and perhaps attempts to
explain away the inconsistency. But in at least two situations, impeachment is accomplished through
extrinsic evidence, which most often means through another witness who heard the prior statement.
In the first, the witness denies having made the statement. In the second, the examiner does not even
question the witness about the statement but rather, when it is the examiner’s turn, calls a witness
to testify to having heard the prior statement. When extrinsic evidence is used to establish the prior
statement, Rule 613(b) comes into play and imposes two procedural requirements: (1) at some point
(no particular time or sequence is required), the impeached witness must be given a chance to explain
or deny the statement; and (2) the opposite party must have an opportunity to interrogate the witness
about the statement. It should be noted that there is a question about whether extrinsic evidence is
admissible when the witness acknowledges having made the prior inconsistent statement. This is an
issue that is likely within the judge’s discretion under Minnesota Rule of Evidence 611(a) to control
the “mode” of presenting the evidence.
H. Collateral Matters
As noted above, collateral matters are those that have no consequential value to the case.
Extrinsic evidence as to such matters is not admissible to show a prior inconsistency. See Jackson v.
Wyatt Bros. Cement Co., 295 Minn. 145, 152, 203 N.W.2d 364, 364 (1972) (“The rule is well-settled
that witnesses can be impeached by prior inconsistent tatements only on material and admissible
matters.”); U.S. v. Bordeaux, 570 F.3d 1041 (8th Cir. 2009). The judge may, within his or her
discretion, allow impeachment intrinsically on a collateral matter.
I.

Extrinsic Evidence of Statements by Party-Opponent

Minnesota Rule of Evidence 613(b), as to the use of extrinsic evidence, does not apply to
any of the types of statements by a party-opponent listed in Minnesota Rule of Evidence 801(d)(2).
J. Substantive Effect of Prior Inconsistent Statement
A prior inconsistent statement may be offered under Rule 613 solely to impeach a witness’s
credibility. The statement will have no substantive effect or value. However, a prior inconsistent
statement may also be offered under Minnesota Rule of Evidence 801(d)(1)(A), in which case it has
both impeachment and substantive value. To qualify under that rule, there are four requirements:
(1) the person who made the prior statement must testify at the trial or hearing; (2) that person must
be “subject to cross-examination concerning the statement”; (3) the statement must have been made
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“under oath subject to the penalty of perjury” at a trial, hearing, other proceeding, or at a deposition;
and (4) the prior statement must be inconsistent with the person’s trial or hearing testimony. If the
second or third requirement cannot be satisfied, the statement will still be admissible, but will have
only impeachment value.
K.	Form of the Prior Statement and Prior Inconsistent Conduct
Rule 613 expressly relates only to “statements,” and not to conduct. This means that
relevant conduct that is inconsistent with a position a witness has taken at trial is admissible, subject
only to Minnesota Rule of Evidence 403 and other applicable exclusionary rules. Additionally,
the rule expressly covers statements “whether written or not.” It is not clear whether non-verbal
communication is a statement under Rule 613 or is conduct that is not within the ambit of Rule 613.
A plausible case can be made that it is conduct, and that Rule 613 does not apply.
L. The Extrinsic Evidence Relationship of Rule 613 and Rule 608(b)
Suppose a witness testifies on cross-examination that everything he wrote on a job
application was completely true. The cross-examiner later calls a co-worker of that witness to prove
that the witness had said to him, “under the ‘prior experience’ category, I made up the two most
recent jobs just so I would get hired.” The witness objects to this testimony on the ground that it is
extrinsic evidence of specific conduct and is barred under Minnesota Rule of Evidence 608(b). What
ruling should the trial judge make?
Begin with recognizing that both rules are impeachment rules. Rule 613 allows impeachment
with extrinsic evidence, that is, through another witness. Minnesota Rule of Evidence 608(b) does not
allow specific instances of untruthful, impeaching conduct to be proved through extrinsic evidence.
The ruling will depend on which rule applies, for the testimony is admissible under Rule 613 but
inadmissible under Rule 608(b). One court gave this test: Rule 613 applies when a prior statement
is irreconcilably at odds with a statement made at trial. The only infirmity of the prior statement is
that it contradicts a trial statement. So, “comparison and contradiction are the hallmarks of Rule
613(b).” U.S. v. Winchenbach, 197 F.3d 548, 558 (1st Cir. 1999). But Minnesota Rule of Evidence
608(b) focuses on a prior instance of conduct that “in and of itself stands as an independent means
of impeachment without any need to compare it to contradictory trial testimony.” Id. Even though
there was a “comparison” of sorts here, the purpose of the employee’s testimony was to show that
the witness had lied on his employment application. This was a prohibited use of extrinsic evidence
under Rule 608(b).
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M. Admissibility of Writing After Successful Impeachment
If a witness admits that he or she made a prior inconsistent statement in a writing, is the
writing that contains that statement admissible? The Minnesota Supreme Court stated the common
law rule in Briggs v. Chicago Great Western Railway Company, 80 N.W.2d 625, 635 (1957):
Upon cross-examination, plaintiff’s medical witness, Dr. Korchick, admitted
that in a written report previously made to plaintiff’s former counsel, he made
certain statements which were inconsistent with his present testimony. After
such admission, the trial court properly excluded the written report from
evidence. Once a witness has unequivocally admitted having previously
made inconsistent statements in a written report, the written report becomes
inadmissible since proof of the inconsistency is no longer necessary or material.
This universal common law rule has not been superseded by the codified rules, and remains
valid today.
N. Prior Consistent Statement for Rehabilitation
A prior consistent statement is admissible for rehabilitation and substantively under
Minnesota Rule of Evidence 801(d)(1)(B) if the witness testifies at the trial or hearing and is subject
to cross-examination about the statement, and if the statement is consistent with the witness’s
testimony and is “helpful to the trier of fact in evaluating the [witness’s] credibility . . . .”

§ 16.9

Character Trait of Truthfulness or Untruthfulness

Rule 608 is the first of two codified rules that expressly allow a species of character evidence,
namely the character traits of truthfulness or untruthfulness.
A. Proof
The character traits of truthfulness or untruthfulness may, subject to the limitations expressed
in the rule, be proved in any or all of three ways:
1. by the personal opinion of a witness that another witness is a truthful or untruthful
person, Minn. R. Evid. 608(a);
2. by showing that a witness has a reputation for being a truthful or an untruthful
person, Minn. R. Evid. 608(a); and/or
3. by showing that a witness committed a specific act of truthful or untruthful
conduct,Minn. R. Evid. 608(b).
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B. Whose Character Trait?
Only the character trait of a witness who has either actually testified, or whose “testimony”
has been allowed through a hearsay exception or as non-hearsay, as provided in Minnesota Rule of
Evidence 806, may be attacked or supported by Rule 608 evidence.
C.	Opinion
A qualified witness may testify to his or her personal opinion as to another witness’s
character trait of truthfulness or untruthfulness. The trial judge has four concerns, discussed in the
following sections.
1.	Foundation
There must be adequate foundation to show that the witness has had sufficient personal
contacts or acquaintance with the subject to allow him or her to form an opinion as to the subject’s
truthfulness or untruthfulness. There is no definitive foundational rule to guide the judge, but the
judge should note both the quantity and quality of the contacts to answer the question of whether
they have been sufficient to reasonably result in a relevant opinion. More specifically, the interactions
between the witness and the subject must have implicated the issue of credibility. There might have
been direct engagement with the subject, or the witness might have been an observer of the subject’s
engagements with others.
2.	Narrow Scope
The opinion must be confined to the trait of truthfulness or untruthfulness. It cannot
relate to another trait or to character in general. Furthermore, the witness cannot relate specific
instances of conduct to support the opinion.
3.	Form
No particular form of the opinion is required. The judge has wide discretion here.
Possible acceptable expressions are: “In my opinion, she is a truthful/untruthful person,” “I believe
she is truthful/untruthful,” “In my view, she does/does not tell the truth,” and “I would/would
not believe him under oath.” See State v. Axilrod, 248 Minn. 204, 209-10, 79 N.W.2d 677, 682
(1956); U.S. v. McMurray, 20 F.3d 831, 834 (8th Cir. 1994). A more general form, such as “He is/
is not trustworthy” is questionable and likely not specific enough under Rule 608. Furthermore,
it is not permissible to ask a witness whether he or she believes the subject’s testimony. U.S. v.
Harris, 471 F.3d 507, 511 (3d Cir. 2006). Finally, although the rule uses the terms “truthfulness”
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and “untruthfulness,” it would not be objectionable for a lawyer to use synonyms instead, such as
“honesty,” “veracity,” or “credibility,” and their respective opposites.
4.	Order of Presentation – Attack First
An opinion as to a witness’s untruthfulness can be elicited at any point during another
witness’s testimony. However, an opinion as to truthfulness is admissible only after untruthfulness
has been shown by opinion, reputation, or otherwise.
The phrase “or otherwise” is broad enough to include several of the recognized ways of
attacking truthfulness: a prior inconsistent statement that clearly implies lying, a criminal conviction,
specific acts of dishonesty, circumstantial evidence offered to support an inference that the witness
has testified untruthfully, and possibly contradiction by another witness. The phrase also can be
interpreted to apply to anything—such as cross-examination, voir dire, an opening statement—that
would cause a reasonable juror to conclude “that a witness’s character for truthfulness had been
attacked . . . .” Michael v. State, 235 S.W.3d 723, 728 (Tex. Crim. App. 2007); State v. Grecinger, 569
N.W.2d 189, 193 (Minn. 1997). Merely pointing out inconsistencies or gaps in a witness’s testimony
likely will not be an attack on the witness’s truthfulness, but rather will be broadly a challenge to
credibility, which of course might implicate only innocent mistake or inaccuracy. And even though
a witness’s truthfulness cannot logically become an issue unless he or she testifies, or at least unless
the witness’s hearsay is admitted, it has been held that an “attack” on a witness’s credibility in an
opening statement was sufficient to trigger the operation of Rule 608(a). State v. Grecinger, 569
N.W.2d 189, 194 (Minn. 1997). However, there needs to be an attack, or else evidence of truthful
character is simply improper and premature bolstering, which is not permitted under Minnesota Rule
of Evidence 608(a)(2). On the other hand, some courts have held that bias is not considered to be
an attack on a witness’s truthfulness. See State v. Siegel, 50 P.3d 1033 (Idaho Ct. App. 2002). The
Federal Advisory Committee takes the same position. See Fed. R. Evid. 608(a), advisory committee
comment (1972). Minnesota’s committee comment to the 2006 amendments to Rule 608(a) takes
no position on the point, but rather simply notes what the federal committee has said. It seems
arbitrary and illogical to suggest that bias categorically does not impugn a witness’s character trait of
truthfulness because a principal reason for showing that a witness is biased is to invite the inference
that the witness has shaded the truth because of that bias. Without a definitive pronouncement on the
issue in Minnesota, it seems that the trial judge has discretion to allow Rule 608 character evidence
when it reasonably appears that there has been an attack on a witness’s truthfulness, even through a
showing of bias.
D. Reputation
Evidence of a witness’s reputation in the “community” for truthfulness or untruthfulness is
admissible under Minnesota Rule of Evidence 608(a).
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“Community” is not limited to a geographical place. It includes groups of associates, such
as fellow workers, members of a church or other organization, and even family members. See State
v. Axilrod, 79 N.W.2d 677 (Minn. 1956) (Minnesota does not follow a restrictive rule as to what
constitutes a “community” for purposes of this rule); Wilson v. City of Chicago, 6 F.3d 1233, 1239
(7th Cir. 1993).
Foundation for this evidence is twofold: (1) that the subject has acquired a reputation in a
particular community for truthfulness or untruthfulness, and (2) that the witness has had sufficient
contacts with that community so as to have become aware of the subject’s reputation. As to the first
element, the witness ordinarily is asked whether he or she has heard people in that community talk
about the subject’s truthfulness or untruthfulness, or even specifically about the subject’s reputation
regarding those traits.
Reputation evidence is, of course, purely hearsay, but it is admissible as an exception to the
hearsay prohibition. Minn. R. Evid. 803(21). Reputation evidence is subject to the same procedural
rules noted above for opinion evidence.
E. Specific Instances of Conduct – Rule 608(b)
In his or her discretion, a trial judge may allow inquiry into specific acts that are probative
of truthfulness or untruthfulness, subject to these qualifications:
•

The inquiry is allowed on cross-examination.

•

The inquiry may relate to the witness who is being cross-examined, or to another
witness about whose character the cross-examined witness has testified.

•

The inquiry may focus on specific acts, but not on charges or arrests. U.S. v.
Williams, 986 F.2d 86, 89 (4th Cir. 1993).

•

Counsel must have a good-faith basis for the inquiry. In other words, counsel may
not speculate about specific acts or “fish” in hopes of uncovering such acts, but
rather, must be able to show something that would reasonably support a belief that
the witness has engaged in the acts in question.

•

The acts may not be proved by extrinsic evidence. In other words, the examiner
must take what the witness says and is bound by it, whether it is true or false.
State v. Ferguson, 581 N.W.2d 824, 834 (Minn. 1998); U.S. v. McGee, 408 F.3d
966, 979-82 (7th Cir. 2005). The extrinsic evidence bar does not apply to criminal
convictions admissible under Minnesota Rule of Evidence 609.
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•

There is no waiver of the privilege against self-incrimination, by either the accused
or another witness, when that person is examined “with respect to matters that
relate only to character for truthfulness.” Minn. R. Evid. 608(b).

•

Examples of specific conduct probative of untruthfulness:

•

▪▪

Theft. State v. Fields, 730 N.W.2d 777, 782 (Minn. 2007).

▪▪

Forgery. State v. Volk, 421 N.W.2d 360, 363 (Minn. Ct. App. 1988).

▪▪

Giving false information to the police. State v. Haynes, 725 N.W.2d 524,
531-32 (Minn. 2007).

▪▪

Lying to an employer. Johnson v. Wash. Cnty., 506 N.W.2d 632, 638
(Minn. Ct. App. 1993).

▪▪

Filing false tax returns. U.S. v. Chevalier, 1 F.3d 581 (7th Cir. 1993).

▪▪

Omitting a material fact from an official report. U.S. v. Seymour, 472 F.3d
969 (7th Cir. 2007), cert. denied, 551 U.S. 1153 (2007).

Specific acts of conduct may be offered for relevant purposes other than proving
a witness’s truthful or untruthful character trait. For such other purposes—such
as showing bias—evidence is not subject to the Minnesota Rule of Evidence 608
requirements and limitations.

F. Special Limitation in Criminal Cases – Rule 608(c)
In a criminal case, the prosecutor may not cross-examine either the accused or a defense
witness about specific instances of conduct under Minnesota Rule of Evidence 608(b) unless the
prosecutor:
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•

gives notice of intent to conduct a Minnesota Rule of Evidence 608(b) crossexamination;

•

provides the court with evidence justifying the cross-examination as to specific
instances of conduct; and

•

satisfies the balancing test that “the probative value of the cross-examination
outweighs its potential for creating unfair prejudice to the accused.” Minn. R. Evid.
608(c).
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State v. Fallin, 540 N.W.2d 518, 522 (Minn. 1995). This balancing test differs significantly from that
in Minnesota Rule of Evidence 403.
G. Rehabilitation
Once evidence that a witness is an untruthful person has been introduced, it may be shown—
by opinion, reputation or, with the limitations in Minnesota Rule of Evidence 608(b), by specific
acts—that he or she is a truthful person so as to rehabilitate the witness.
H. The Character Witness Under Cross-Examination
The witness who testifies that a subject-witness has a reputation of being truthful, or who
states his or her opinion that the subject is a truthful person, may be cross-examined to discredit the
witness’s character testimony. The cross-examination ordinarily takes the form of “have you heard”
as to reputation testimony and “did you know” as to opinion testimony. For example, “Have you
heard that [the subject-witness] has been charged with giving false information to the police?” is a
proper attack on the character witness. U.S. v. Anderson, 452 F.3d 66, 79-80 (1st Cir. 2006).

§ 16.10 Prior Criminal Conviction
Minnesota Rule of Evidence 609 governs impeachment with prior criminal convictions for
the express purpose of “attacking the credibility of a witness.” Its purpose is not to show that a
witness is a bad person or a criminal who likely has a propensity to behave badly. That would be
an impermissible “general-character” use of the rule. So, the judge must ensure that counsel neither
urges nor argues the inference that the witness (who usually will be a party to the case) acted in
conformity with his or her bad character on the occasion at issue.
A. Applicability
Minnesota Rule of Evidence 609 applies to both criminal and civil cases, and to:
•

any witness who actually testifies;

•

a witness who does not actually testify, but whose “testimony” is admitted as a
hearsay exception, see Minn. R. Evid. 806;

•

a witness who does not actually testify, but who has made a statement that has been
admitted as a party’s authorized agency statement, see Minn. R. Evid. 806 and
801(d)(2)(C); and
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•

a witness who does not actually testify, but whose statement is admitted as a coconspirator’s statement, see Minn. R. Evid. 806 & 801(d)(2)(E).

B. Conviction
Minnesota Rule of Evidence 609 allows evidence only of actual convictions of crimes. It
does not allow evidence of arrests, charges, complaints, indictments, or acquittals. A conviction may
come about in any one of four ways, including:
1. a plea of guilty that the judge has accepted (this includes an Alford plea);
2. a jury verdict of guilty, Minn. Stat. § 609.02, subd. 5;
3. a judge’s finding of guilty after a bench trial; or
4. a plea of nolo contendere (no contest) in federal court or in state jurisdictions other
than Minnesota. Although Minnesota does not use the nolo contendere process,
a conviction arising from that process is considered a conviction for purposes of
Minnesota Rule of Evidence 609.
C. Who May Offer Evidence of a Qualifying Conviction
Because Minnesota Rule of Evidence 607 allows any party, including the party who calls
a witness, to impeach a witness, evidence of a qualifying conviction may be introduced on either
direct examination or cross-examination. Of course, the purpose for offering the evidence on direct
examination is to preempt the opponent’s offer and to thereby suggest candor in presenting evidence.
Despite that purpose and timing, the conviction retains its impeachment value.
D.	How the Conviction is Proved
There are three ways in which a qualifying conviction may be proved:
1. the witness’s admission during direct examination;
2. the witness’s admission during cross-examination. This approach is proper only if
the cross-examiner has evidence to rebut the witness’s denial of a prior conviction.
State v. Wenberg, 289 N.W.2d 503, 504-05 (Minn. 1980); or
3. the introduction of a certified copy of the judgment of conviction. This document is
offered for impeachment and is admissible as non-hearsay. It is self-authenticating
under Minnesota Rule of Evidence 902(4) and needs no sponsoring witness. There
is no express hearsay exception because the conviction is not offered for a hearsay
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purpose. There is, however, an express hearsay exception for convictions offered
for substantive purposes. See Minn. R. Evid. 803(22).
E. What May Be Shown
Evidence of a conviction offered by an opposing party (such as the prosecutor in a criminal
case offering evidence of the defendant’s conviction) is limited to showing (1) the name or nature of
the crime, (2) the date of the conviction, and (3) the place of the conviction. State v. Norgaard, 136
N.W.2d 628, 631 (Minn. 1965); State v. Edwards, 343 N.W.2d 269, 273 (Minn. 1984). The opposing
party may not reveal the underlying facts of the conviction, but the witness may do so in mitigation.
State v. Frisinger, 484 N.W.2d 27, 32-33 (Minn. 1992). The scope of the mitigation explanation
is within the judge’s discretion. State v. Skramstad, 433 N.W.2d 449, 453 (Minn. Ct. App. 1988).
Furthermore, any such explanation opens the door to further inquiry by the opposing party. State v.
Valitierra, 718 N.W.2d 425, 436 (Minn. 2006).
F.	In Limine Ruling
Although it is not required, it is useful and practical for the judge to rule in limine on the
admissibility of convictions that will be offered to impeach a witness. This is especially so if the
witness is the accused in a criminal case. The accused can then more intelligently consider whether
he or she wants to forgo testifying.
G. Limiting Instruction
Particularly if the witness to be impeached is the accused in a criminal case, the judge should
give a limiting instruction, whether or not the witness requests one. State v. Bissell, 368 N.W.2d 281,
283 (Minn. 1985). CRIMJIG 2.02 is such an instruction. It can be tailored to fit any witness.
H. Categories of Qualifying Convictions
Minnesota Rule of Evidence 609 has two categories of criminal convictions that can qualify
for use as impeachment. Minnesota Rule of Evidence 609(a)(1) is the felony category. It allows
impeachment with convictions that were “punishable” (as distinguished from actually punished),
by death or imprisonment of more than one year (Minnesota’s definition of “felony”). So, the judge
must consult the applicable criminal statutes of the jurisdiction of conviction to determine what
the possible punishment was, and the judge need not be concerned with the actual sentence, which
might have been reduced below the felony level. However, the judge should keep in mind that the
rule applies to convictions and not charges. So, if a felony was charged but was reduced to a gross
misdemeanor or misdemeanor by statute for purposes of a plea of guilty, the statutory level of the
crime controls.
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Minnesota Rule of Evidence 609(a)(2) is the dishonesty category. It allows impeachment with
convictions of crimes that “involved” dishonesty or false statement, no matter what the punishment
was. In this category, misdemeanors, gross misdemeanors, and felonies could be admissible.
I.
follows:
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The steps for determining whether a conviction is admissible under this category are as
•

Identify the crime of conviction and determine whether, under the law of the
jurisdiction in which the conviction occurred, that crime could have been
punished by more than one year in prison. If not, it does not qualify under this
category.

•

Perform the Rule 609(a)(1) balancing test—the probative value of this evidence
outweighs its prejudicial effect—by analyzing the Jones factors (see State v.
Jones, 271 N.W.2d 534, 537-38 (Minn. 1978)):
▪▪

The impeachment value of the crime. Minnesota has adopted the
“whole person” approach. State v. Hill, 801 N.W.2d 646, 651-52
(Minn. 2011). A prior conviction helps to show the whole person and,
therefore, has impeachment value.

▪▪

The date of the conviction and the witness’s subsequent history. An
old conviction and a law-abiding subsequent history tend to weigh
against admissibility, whereas an old conviction and subsequent
lawlessness tend in favor of admissibility. See State v. Ihnot, 575
N.W.2d 581, 586 (Minn. 1998).

▪▪

The similarity of the crime of conviction to the crime charged in the
present case (if a criminal case). The greater the similarity between
the crimes, the greater the risk that the defendant will be convicted as
a likely, maybe habitual, criminal. State v. Swanson, 707 N.W.2d 645,
655 (Minn. 2006).

▪▪

The importance of the defendant’s testimony. The more important the
defendant’s testimony is, the more weight against admissibility this
factor is to be given. See State v. Jones, 271 N.W.2d at 537 (Minn.
1978).
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▪▪

•

The centrality of the credibility issue. This factor weighs in favor of
admissibility but seems to contradict the previous factor. See State v.
Bettin, 295 N.W.2d 542, 546 (Minn. 1980).

Apply the 10-year time limit (discussed infra at section 16.10(M)).

J. Allowing Evidence of an Unspecified Felony
Under the authority of State v. Hill, 801 N.W.2d 646 (Minn. 2011), the judge, in his or her
discretion, may allow a party to impeach a witness by showing a conviction of a Rule 609(a)(1)
felony without disclosing the name or nature of that felony. The rationale is that, having committed
a felony, the witness has shown a disrespect for the law, and that presents a credibility issue for the
jury to determine.
The supreme court was careful to state that the conviction need not always be unspecified.
Rather, the judge has discretion to decide what details, if any, may be revealed, and “[t]o exercise
that discretion properly, a district court must weigh the probative value of admitting the evidence
against its prejudicial effect.” Minn. R. Evid. 609(a). “If a court finds that the prejudicial effect of
disclosing the nature of a felony convicton outweighs its probative value, then it may still allow
a party to impeach a witness with an unspecified felony conviction if the use of the unspecified
conviction satisfies the balancing test of Rule 609(a)(1).” Hill, 801 N.W.2d at 653.
Logically, Hill applies only to Minnesota Rule of Evidence 609(a)(1) convictions, for there
is no balancing test for convictions admitted under Minnesota Rule of Evidence 609(a)(2), and the
disclosure of the name of such conviction is the very point of the impeachment.
K. Applying the Dishonesty Category—Minnesota Rule of Evidence
609(a)(2)
In applying this category of convictions, the judge should be aware of the following:
•

Possible or actual punishment for the crime of conviction is irrelevant. Therefore,
any level crime is potentially includable in this category.

•

Certain offenses have been excluded from Minnesota Rule of Evidence
609(a)(2) eligibility by case law or statute including ordinary shoplifting (State
v. Darveaux, 318 N.W.2d 44, 48 (Minn. 1982), petty misdemeanors (Minn. Stat.
§§ 609.02, subd. 4a & 169.94, subd. 2), and municipal ordinance violations (Minn.
Stat. § 609(a)(2) & State v. Clark, 293 N.W.2d 49, 51 (Minn. 1980)).
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•

“Dishonesty in this rule refers only to those crimes involving untruthful conduct.”
Minn. R. Evid. 609(a), committee comment (1989).

•

The key operative word in this rule is “involved.” If a crime involved untruthful
conduct, it was a crime of dishonesty. If untruthful conduct is an essential element
of the crime, its fit is clear. Crimes of theft by swindle (Minn. Stat. § 609.52,
subd. 2(4)) or false representation (Minn. Stat. § 609.52, subd. 2(3)), financial
transaction card fraud (Minn. Stat. § 609.821, subd. 2(1)), and giving false
information to the police (Minn. Stat. § 609.611, subd. 1)) all fit because they have
elements that involve untruthful conduct. Some crimes do not have dishonesty as
an essential element but might be committed in a dishonest way. They also fit the
Minnesota Rule of Evidence 609(a)(2) category. State v. Sims, 526 N.W.2d 201,
202 (Minn. 1994). The proponent of such a conviction has the burden to show,
by competent evidence, that the circumstances of the commission of the crime
involved dishonesty or false statement.

L. Dishonesty Category Balancing and Discretion
Note three key points:
1. If the conviction involved dishonesty or false statement, it is admissible and the
judge has no discretion to exclude it. State v. Greer, 635 N.W.2d 82, 90 (Minn.
2001).
2. A balancing test should not be employed.
3. If, however, the fit depends on the circumstances under which the crime was
committed, the judge would seem to have discretion in determining whether the
circumstances truly did involve untruthful conduct.
M. Applying the Time Limit
Presumptively, a conviction in either category that is more than 10 years old is inadmissible.
Minn. R. Evid. 609(b). Note the following in applying this limit:
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•

The 10-year period starts on the date of the conviction or the date of the witness’s
release from confinement for that conviction, whichever is later.

•

The judge has discretion to allow a “stale” conviction into evidence in the interests
of justice if “the probative value of the conviction supported by specific facts
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and circumstances substantially outweighs its prejudicial effect.” Minn. R. Evid.
609(b). So, the bias is strongly in favor of excluding stale convictions.
•

If a party wants to introduce a stale conviction, the party must give sufficient
advance notice to allow the opponent to contest its admission.

N. Pardons and Similar Relief
A conviction may not be used for impeachment if (1) there has been a pardon or its
equivalent based on a finding of rehabilitation or innocence, and (2) the person was not subsequently
convicted of a felony. Minn. R. Evid. 609(c). Mere discharge from probation or parole, which does
not contain findings of rehabilitation, would not qualify. See Minn. R. Evid. 609(c). Additionally, an
expungement of a criminal conviction under Minnesota Statutes section 609A.01 through 609A.03
would likely not qualify either, unless there was also an express finding of rehabilitation or innocence.
O. Juvenile Adjudications
A juvenile adjudication is not admissible for impeachment unless a statute permits its use
or its use is constitutionally required. Minn. R. Evid. 609(d). The judge faced with an offer of a
juvenile adjudication should review In re Welfare of C.D.L., 306 N.W.2d 819 (Minn. 1981) (allowing
impeachment with a juvenile adjudication in a subsequent adjudication proceeding) and Minnesota
Rule of Juvenile Procedure 13.04 (only evidence admissible in a criminal trial is admissible in an
adjudication proceeding).
P. Pendency of Appeal
The fact that an appeal is pending does not bar the admissibility of a conviction for
impeachment. Minn. R. Evid. 609(e). However, if the conviction is admitted, the judge must also
admit evidence that an appeal is pending.
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Chapter Seventeen

Rulings on Issues
Relating to Documents
and Other Exhibits
Rules:

Minn. R. Evid. 106, 612, 901, 803(5), 613(a), 803(6),
803(8), 803(7), 803(10), 803(11) – (24), 902, 1002 –
1006.

Scope:

Review of rules relating to all types of exhibits
and foundations required for admissibility.

Judge Alert:

As to the admissibility of exhibits, the judge’s
role is to decide whether there are sufficient
foundational facts to support the jury’s finding
that the exhibit is what its proponent claims it
is. The foundations illustrated in Minnesota Rule
of Evidence 901(b) are sufficient to satisfy this
requirement.
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§ 17.1

Procedural Rules
A. Minnesota Rule of Evidence 106 – The Rule of Completeness and
Context

When a party introduces all or part of a writing or recorded statement, the adverse party may
require, at that time, the introduction of “any other part or any other writing or recorded statement
which ought in fairness to be considered contemporaneously with it.” Minn. R. Evid. 106.
This rule allows a procedural interruption in a party’s case.
The purpose of this rule is to prevent or to mitigate the possibility of distorting the evidence
or misleading the jury by presenting out-of-context documentary evidence under circumstances that
will make it difficult to correct if repair efforts are delayed. The United States Supreme Court, in
Beech Aircraft Corp. v. Rainey, 488 U.S. 153, 171-72 (1988), explained that “when one party has
made use of a portion of a document, such that misunderstanding or distortion can be averted only
through presentation of another portion, the material required for completeness is ipso facto relevant
and therefore admissible.”
The judge has discretion as to whether another writing or recording is needed for
completeness and a fair context at this point, or can await the adverse party’s turn to interrogate or to
present evidence. Minnesota Rule of Evidence 611 gives the judge the authority to control the “order
of . . . presenting evidence.”
This is a rule of necessity, immediacy, and fairness. Although “context” can sometimes be
interpreted quite broadly, even beyond the purpose of the rule, a useful approach is for the judge to
require the proponent to show how it would be unfair if a particular context were not supplied at
this point as opposed to being supplied during the opponent’s turn to cross-examine or to present
evidence. The pertinent question is, “Why is this portion, writing, or recording needed now?” The
proponent must persuade the judge of the inadequacy of the repair work if it is delayed until later.
“Context,” as contemplated by the rule, is that which completes a subject, or qualifies or
explains it so that the whole point is disclosed.
“To lay a sufficient foundation for a rule of completeness claim, the offeror need only
specify the portion of the [evidence] that is relevant to the issue at trial and that qualifies or explains
the portions already admitted.” U.S. v. Sweiss, 814 F.2d 1208, 1212 (7th Cir. 1987).
As the Federal Advisory Committee noted, this rule “does not in any way circumscribe the
right of the adversary to develop the matter on cross-examination or as part of his own case.” Fed.
R. Evid. 106, advisory committee note (1972).

17-170

Rulings on Evidence

The rule applies only to writings and recorded statements that are introduced into evidence,
and does not include conversations, discussions, interviews, or statements that have not been
recorded or reduced to writing. State v. Sonnenberg, No. A04-2208, 2005 WL 3664050, at *2 (Minn.
Ct. App. Jan. 17, 2006) (unpublished opinion).
The rule implicitly imposes a limit on the purpose of the evidence offered to supply the
context: “[T]he document offered for completeness would seem to be appropriately introduced also
[for the same reason as the document it purports to complete].” U.S. v. Pierre, 781 F.2d 329, 332
n.2 (2d. Cir. 1986). See State v. Mills, 562 N.W.2d 276, 286-87 (Minn. 1997) (stating “the ‘rule of
completeness’ applies only when it is necessary to give the jury a full understanding of the facts”).
A criminal case in which the defendant elects not to testify will present a special challenge
to the judge in applying the rule. If the prosecutor presents an incomplete picture, such as portions
of the defendant’s pretrial statement, it is possible that the only genuine opportunity to correct any
misleading impression of what the defendant said is right at that time. See U.S. v. Walker, 652 F.2d
708 (7th Cir. 1981) (conviction reversed because trial court prohibited introduction of context of
defendant’s testimony at prior trial). See also State v. Tovar, 605 N.W.2d 717 (Minn. 2000) (dealing
with the implications of the Confrontation Clause in applying Minnesota Rule of Evidence 106).
The issue of whether the rule permits the introduction of otherwise inadmissible evidence
is unsettled in the federal courts. U.S. v. Lentz, 524 F.3d 501, 526 (4th Cir. 2008), cert. denied,
555 U.S. 928, 129 S. Ct. 303 (2008) (holding no); U.S. v. Bucci, 525 F.3d 116, 133 (1st Cir. 2008)
(holding yes). The court in U.S. v. Sutton, 801 F.2d 1346, 1366-70 (D.C. Cir 1986) takes a “fairness”
approach: “Rule 106 can adequately fulfill its function only by permitting the admission of some
otherwise inadmissible evidence when the court finds in fairness that the proffered evidence should
be considered contemporaneously. A contrary construction raises the spector of distorted and
misleading trials, and creates difficulties for both litigants and the trial court.” There is authority
in Minnesota that Rule 106 does not contemplate the admission of irrelevant evidence. See State
v. Bauer, 598 N.W.2d 352, 368-69 (Minn. 1999) (concluding that Rule 106 does not require the
introduction of irrelevant portions of a writing to refresh recollection); State v. Conklin, 406 N.W.2d
84, 88 (Minn. Ct. App. 1987); State v. Mills, 562 N.W.2d 276, 286-87 (Minn. 1997). At least one
Minnesota case has suggested that the concept of “opening the door” would permit the admission of
even inadmissible evidence if Rule 106 is applied. State v. Robledo-Kinney, 615 N.W.2d 25 (Minn.
2000).
B. Minnesota Rule of Evidence 612 – Writing Used to Refresh Recollection
A witness’s recollection may be refreshed with any sort of stimulus—an object, a face, a
photograph, an odor, a sound, something tactile, or a writing. Minnesota Rule of Evidence 612 is a
procedural rule that applies only when recollection is refreshed with a writing. As such, it states no
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substantive rule about refreshing recollection, but the authority to refresh a witness’s recollection is
rooted in common law. Furthermore, it does not govern the use of anything other than a writing in
attempting to refresh a witness’s recollection.
As to what may be used to refresh recollection, the court in Baker v. State, 371 A.2d 699,
704 (Md. 1977) provides a colorful description:
[T]he memory aid itself need not even be a writing. What may it be? It may
be anything. It may be a line from Kipling or the dolorous refrain of “The
Tennessee Waltz”; a whiff of hickory smoke; the running of the fingers across
a swatch of corduroy; the sweet carbonation of a chocolate soda; the sight of
a faded snapshot in a long-neglected album. All that is required is that it may
trigger the Proustian moment. It may be anything which produces the desired
testimonial prelude, “It all comes back to me now.”
Although Rule 612 is not a substantive rule, it implies such a rule and the procedure by
which it is used. The premise is that the witness has knowledge of some fact; that the witness cannot
presently recall that fact, but there is something that might help him or her remember. The proper
procedure is for counsel to ask the witness whether something (a writing, a sound, etc.) might help
the witness remember the information desired, and, if the witness answers affirmatively, to present
the witness with the item (outside the presence of the jury if necessary). Counsel then withdraws the
item and asks the witness to testify from the witness’s revived memory, assuming that the refreshing
effort has been successful.
The stimulus is not disclosed to the jury, so, depending on what it is, the judge will have to
fashion or approve a procedure for allowing the witness, but not the jury, to be made aware of the
stimulus.
The witness testifies from his or her presently revived memory—and not from the stimulus.
The stimulus does not have to be admissible in evidence, nor is it offered into evidence by
the party using it to refresh.
Rule 612 applies when a writing is used to refresh a witness’s recollection either before or
during a trial. If a writing is used to refresh recollection during the trial, the adverse party has three
“rights,” including: (1) to inspect it, (2) to cross-examine the witness about it, and (3) to introduce
into evidence portions related to the witness’s testimony.
If a writing is used to refresh recollection before the trial, and if the court, in its discretion,
determines it is necessary in the interests of justice, the adverse party has four rights, the right: (1) to
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have the writing produced at the trial, (2) to inspect it, (3) to cross-examine the witness about it, and
(4) to introduce into evidence portions related to the witness’s testimony.
If it is claimed that the writing contains matters not related to the witness’s testimony, the
judge must conduct an in camera review and excise such matters if any are found. Although not so
provided in the rule, the judge would also deal with issues of privilege and work product in the in
camera review.
Even though the rule indicates that the adverse party may introduce the writing into evidence,
logically it does not trump the hearsay rule. If no hearsay exception exists, the judge should not allow
the writing as substantive evidence, but only as to the matter of the witness’s credibility, which is a
non-hearsay purpose.
The judge has discretion to disallow a writing to be used to refresh recollection if he or she
has good cause to believe that it will produce a false memory.

§ 17.2

Rule of Authentication

Under Minnesota Rule of Evidence 901(a), the “master rule” of foundation for all documentary
and tangible evidence and exhibits of any sort is that there must be “evidence sufficient to support
a finding that the matter in question is what its proponent claims.” In other words, there must be
evidence that attests to the genuineness of the item. This is generally a low threshold.
The foundation described in the rule is a condition precedent to admissibility that the proponent
must satisfy.
This is a prima facie requirement. The supporting evidence does not have to conclusively show
that the item is what it purports to be.
Evidence admitted upon proper foundation has a substantive effect. As to tangible things, this is
the rule for “real evidence,” that is, for things that played a direct part in the occurrence or transaction
being litigated. State v. Hager, 325 N.W.2d 43 (Minn. 1982).
The rule divides the roles of judge and jury. The judge determines whether the foundation
evidence is such that it could, but not necessarily would, support a finding a finding of genuineness.
This is an application of the judge’s authority under Minnesota Rule of Evidence 104(a). The jury
makes the ultimate finding on the issue of genuineness. Turnage v. State, 708 N.W.2d 535, 542
(Minn. 2006).
The order in which the foundation is laid is within the judge’s discretion under Minnesota Rule
of Evidence 611(a), as is the adequacy of the foundation necessary to support admission.
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The illustrations in Minnesota Rule of Evidence 901(b) show what foundations are sufficient
to satisfy the rule for the items listed. These are examples that are not exhaustive and that do not
constitute limitations.
A. Minnesota Rule of Evidence 803(5) – Recorded Recollection
This is both a substantive and procedural rule. If a witness once had knowledge of facts
but cannot recall them at all or cannot recall them fully and accurately, and if the witness made or
adopted a memorandum or record of those facts when they were fresh and accurate in the witness’s
memory, the memorandum or record may be read into evidence, but the document itself may not be
received unless offered by the opposing party.
1. The Procedure of Offering a Recorded Recollection Usually Follows
an Unsuccessful Attempt to Refresh Recollection
The foundation is summarized by Professor Blakely:
[It] is possible to summarize the requirements which a court would
require of a proponent of a past recollection recorded before admitting
it as evidence: (1) the recollection must have been reduced to writing;
(2) the maker of the record must have had firsthand knowledge of the facts
recorded; (3) the record must have been made contemporaneously with
the occurrence of the event or, at least, while fresh in the maker’s memory;
(the witness must verify at trial that the record accurately reflected his
knowledge at the time it was made; and (4) the original writing must be
produced in court and offered to the opponent for inspection and crossexamination. In a majority of jurisdictions, the witness whose past
recollections are offered through the record must lack present memory of
the facts contained in the writing.
Nowell H. Blakely, Past Recollection Recorded: Restrictions on Use as Exhibit and Proposals for
Change, 17 Hous. L. Rev. 411, 446 (1980).
2. Witness Verification is a Critical Foundational Element
The witness must:
assure the tribunal both that the record, when made, accurately reflected
the events recorded therein and that the document now offered is that
record. This requirement is most readily met if the witness testifies that he
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now remembers the circumstances surrounding the making of the record
and knows that the information was accurately recorded at that time.
If the witness lacks specific memory of the recordation, it is generally
sufficient, though perhaps less strongly supportive, if the witness testifies
to his general practice or habit of accurately making entries of this sort or
if the witness, recognizing his signature, asserts that he would not have
signed the document had he not known it accurately to reflect the facts as
he knew them.
Id. The rule is strict that, if the witness cannot make these types of verification, the record does not
qualify for admission.
3. Memory Failure Does Not Have to Be Total
The rule provides that it only has to be insufficient “to enable the witness to testify fully
and accurately.” See Walker v. Larson, 169 N.W.2d 737, 743-44 (Minn. 1969).
B. Minnesota Rule of Evidence 613(a) – Prior Inconsistent (Written)
Statement
This is a procedural rule that applies when impeaching a witness with his or her prior
inconsistent oral or written statement. Although Rule 613 does not state a substantive rule allowing
impeachment with a prior inconsistent statement, such a rule exists at common law and is implied
in the rule.
If the statement is in writing, it does not have to be shown to the witness before asking
questions about it. If opposing counsel asks to see the statement, it must be shown to opposing
counsel.
Ordinarily, the impeaching statement is not offered into evidence as an exhibit. Two points
should be noted:
1. If the witness acknowledges having made the prior statement, the impeachment is
complete and there is no need to introduce the writing as an exhibit. If counsel offers
the statement nevertheless, it could be objected to as irrelevant (because its only
purpose has already been satisfied by a testimonial admission) or as cumulative.
2. If the witness denies having made the prior statement, the writing may be introduced
to impeach the witness, but foundation to authenticate it must be laid.
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C. Minnesota Rule of Evidence 803(6) – Business Records
This rule states a hearsay exception for business records and provides the foundational
elements that must be satisfied for admissibility. The rule is used ubiquitously in civil and criminal
trials, and judges need to have a good sense of how it applies. Here are the keys:
•

It broadly applies to any form of memoranda, reports, records, and data compilations.
See J.W. v. C.M., 627 N.W.2d 687, 697 (Minn. Ct. App. 2001) (relating to a guardian
ad litem report).

•

It applies to any business, association, institution, profession, occupation, or
calling of any kind, whether for profit or not. It does not apply to purely personal
records or to records prepared for litigation. The premise of the exception is
that records prepared in accordance with a business duty have sufficient indicia
of trustworthiness to be admissible. So, the purpose of the record becomes a
consideration for the judge faced with ruling on the record’s admissibility. See In
re Brown, 296 N.W.2d 430, 435-36 (Minn. 1980).

•

It applies to records of acts, events, conditions, opinions, and diagnoses.

•

The sponsoring witness who must be called to lay the foundation for the business
record must be either the custodian of the records or some “other qualified witness,”
that is, someone who has an understanding of how and when the business records
are made and kept. The witness “need not be an employee of the entity so long as
[he] understands the system” through which the records are created. Nat’l Tea Co.,
Inc. v. Tyler Refrig. Co., Inc., 339 N.W.2d 59, 61 (Minn. 1983).

•

There are four elements of foundation that must be satisfied:
1. The record was made and kept as part of the regular course of the activity
of the business involved. See In re Uliseni, 372 N.W.2d 759, 765 (Minn.
Ct. App. 1988). It is essential that the witness explain the record-keeping
process. See Nat’l Tea Co., Inc. v. Tyler Refrig. Co., Inc., 339 N.W.2d 59,
61 (Minn. 1983).
2. It was part of the regular practice of the business to make such a record.
This element prevents self-serving enhancements of or additions to the
record that really are not part of the business’s routine practice. Timberlake
Constr. Co. v. U.S. Fid. & Guar., 71 F.3d 335, 342 (10th Cir. 1995).
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3. The record was made at or near the time of the event it reflects. This
element is satisfied if the record was made within a reasonable time after
the occurrence of the matter reflected. See A & L Coating Specialties Corp.
v. Meyers, 374 N.W.2d 202, 204 (Minn. Ct. App. 1985) (among factors to
consider for admissibility is when the document was made); Seattle-First
Nat’l Bank v. Randall, 532 F.2d 1291, 1296 (9th Cir. 1976).
4. The record was made “by, or from information transmitted by, a person
with knowledge” of the matter recorded. Although the record must have
been created from the personal knowledge of someone, the witness at trial
does not have to have personal knowledge of the matter recorded. It is
sufficient if the witness has knowledge of the procedures under which the
records are created. U.S. v. Wables, 731 F.2d 440, 449 (7th Cir. 1984).
•

If the proper foundation is laid, the record is admissible over a hearsay objection
“unless the source of information or the method or circumstances of preparation
indicate lack of trustworthiness.” Minn. R. Evid. 803(6). See In re Child of Simon,
662 N.W.2d 155, 160 (Minn. Ct. App. 2003) (“Even regularly prepared business
records are inadmissible when . . . the method or circumstances of preparation
indicate a lack of trustworthiness.”). This provision reflects the judge’s discretion
in determining admissibility. Each case will turn on its own unique facts, but the
judge might consider whether there was a motive by the record maker “to fudge
the truth.” Romano v. Howarth, 998 F.2d 101, 108 (2d Cir. 1993). See In re Robb,
622 N.W.2d 564, 575-76 (Minn. Ct. App. 2001). Where the record is prepared
specifically to influence the litigation in some way, the judge might find that it
lacks trustworthiness. See Loewen v. Loewen, No. A09-588, 2010 Minn. App.
Unpub. LEXIS 178 (Minn. Ct. App. Mar. 9, 2010) (psychological evaluation
report prepared for the purpose of supporting a particular child custody ruling was
inadmissible for lack of trustworthiness).

1. Particular Recurring Issues
a.	Double Hearsay
Not everything that appears in a business record is admissible. Often, someone
who has no business duty to report a matter has stated something that finds its way into a business
record, and this in turn is repeated by someone else who does have a business duty to report. Only
the latter’s statements qualify for Rule 803(6) admission. See Indep. Sch. Dist. No. 181 Brainerd
v. Celotex Corp., 309 Minn. 310, 314, 244 N.W.2d 264, 267 (1976). See also Minn. R. Evid. 805
(hearsay within hearsay). The outsider’s statement might, however, be admissible under another
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hearsay exception, under Minnesota Rule of Evidence 801(d)(1) or (2), or for a relevant purpose
other than its truth. Or, if the statement by the person without a business duty has been verified, the
record can be admitted for its truth. U.S. v. Bland, 961 F.2d 123 (9th Cir. 1992).
b.	Outsider Integrated Records
A record prepared by someone not in the chain of the business in question but
which is integrated into the records of that business and is relied upon or adopted by that business
will satisfy Rule 803(6) foundation, unless the judge finds the outsider record to be untrustworthy.
Note the explanation in United States v. Jakobetz, 955 F.2d 786, 801 (2d Cir. 1992): “Even if the
document is originally created by another entity, its creator need not testify when the document has
been incorporated into the business records of the testifying entity.” See also Matter of Welfare of
W.R., 379 N.W.2d 544, 550 (Minn. Ct. App. 1985) (information compiled by a Minnesota social
worker during a telephone conversation with an Oklahoma social worker admissible as information
“in any form” when shown to have been obtained in the course of a regularly conducted business
activity); U.S. v. Adefehinti, 510 F.3d 319, 326 (D.C. Cir. 2007).
c.	Other Qualified Witness
Although the Rule 803(6) foundation witness will ordinarily be an employee of the
business whose records are offered into evidence, that is not essential as long as the witness is able
to testify to the procedures followed in making and maintaining the record. See Nat’l Tea Co., Inc. v.
Tyler Refrig. Co., Inc., 339 N.W.2d 59, 61 (Minn. 1983).
d. Computerized Records
There is no extra foundational requirement for computerized records, and it is not
necessary to show that the computer has been tested for programming defects, nor does the accuracy
of the software used have to be established. See State v. Stewart, 643 N.W.2d 281, 293 (Minn.
2002); U.S. v. Briscoe, 896 F.2d 1476 (7th Cir. 1990); U.S. v. Sanders, 749 F.2d 195 (5th Cir. 1984);
U.S. v. Catabran, 836 F.2d 453 (9th Cir. 1988). Furthermore, Minnesota Rule of Evidence 803(6)
operates in conjunction with Minnesota Rule of Evidence 901(b)(9) in establishing foundation for
computerized records. That rule provides that it is sufficient to describe the process or system used
to produce a specific result and to show that an accurate result is produced by that process or system.
e. Computer Printouts Made in Anticipation of Litigation
These are not barred by Minnesota Rule of Evidence 803(6) as long as “the original
computer data compilation was prepared pursuant to a business duty in accordance with regular
business practice.” U.S. v. Hernandez, 913 F.2d 1506 (10th Cir. 1990).
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D. Minnesota Rule of Evidence 803(8) – Public Records and Reports
When offering a public record into evidence, four specific rules come into play. The first is
the hearsay exception in Minnesota Rule of Evidence 803(8). Second, Minnesota Rule of Evidence
901(b)(7) is the principal foundation rule which provides that the authentication requirement is met
if there is evidence that the authorized public record, or purported public record, “is from the public
office where items of this nature are kept.” Third, under Minnesota Rule of Evidence 902(4), certified
copies of public records are admissible if the certificate complies with other provisions of Minnesota
Rule of Evidence 902 relating to the particular type of record being offered, or with a statute or court
rule. And fourth, so as to address the requirements of the “best evidence” rule, Minnesota Rule of
Evidence 1005 allows into evidence a certified copy of a public record that has either been properly
certified as provided by Minnesota Rule of Evidence 902(4), or that is testified to be correct by a
witness who has compared it with the original.
Public records include any forms of records, reports, statements, and data compilations of
public offices or agencies. See State v. Brown, 226 N.W.2d 747 (Minn. 1975).
Foundation for a public record is as indicated in Minnesota Rule of Evidence 901(b)(7).
There must be evidence that the record:
•

is authorized by law to be recorded and filed in a public office, or is “a purported
public record, report, statement, or data compilation”; and

•

“is from the public office where items of this nature are kept.”

Minn. R. Evid. 901(b)(7).
Admissible content of a public record is limited to three types of information:
1. activities of the office or agency from which the record came;
2. matters observed pursuant to a duty imposed by law and as to which there is a
duty to report, but, in criminal cases and petty misdemeanors, matters observed by
police officers and other law enforcement personnel are not admissible; and
3. factual findings resulting from an investigation made pursuant to authority granted
by law. These are admissible (1) in civil actions and proceedings, other than petty
misdemeanors; and (2) against the state (but not against the accused) in criminal
cases and petty misdemeanors.
The foundation required for business records under Minnesota Rule of Evidence 803(6) is
not required for public records. Specifically, there is no requirement that:
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•

the record was regular or regularly made in course of the office’s usual activity;

•

the record was made at or near the time of the matter described;

•

the record was kept in the regular course of the business of the office; or

•

a qualified witness must testify and authenticate the record.

1. Judicial Discretion
Public records that meet the requirements of Minnesota Rule of Evidence 803(8)
are admissible “[u]nless the sources of information or other circumstances indicate lack of
trustworthiness.” Note:
•

The burden to show a lack of trustworthiness is on the opponent of the record.
Beech Aircraft Corp. v. Rainey, 488 U.S. 153, 167 (1988).

•

The four usual factors identified in Beech Aircraft as affecting trustworthiness
are: “(1) the timeliness of the investigation; (2) the investigator’s skill and
experience; (3) whether a hearing was held; and (4) possible bias when reports
are prepared with a view to possible litigation.” Id. at 168 n.11. Furthermore,
to be trustworthy, opinions need to meet the standards of Minnesota Rule of
Evidence 701 for laypersons and Minnesota Rule of Evidence 702 for experts.

“Factual findings” include opinions and conclusions that are factual. Id. Therefore,
the cause of an accident or other occurrence, framed in factual terms, is an admissible finding. Id.
However, a legal conclusion, such as that the accident resulted from someone’s negligence, is not
an admissible finding or opinion. See Dahlbeck v. DICO Co., Inc., 355 N.W.2d 157, 164 (Minn. Ct.
App. 1984) (preliminary OSHA investigative report not admissible where it contained conclusions
and not factual findings); Hines v. Brandon Steel Decks, Inc., 886 F.2d 299, 302-03 (11th Cir. 1989),
cert. denied, 503 U.S. 971 (1992); see also Barnes v. Nw. Airlines, Inc., 233 Minn. 410, 433, 47
N.W.2d 180, 193 (1951) (opinions and discretionary judgments were hearsay). Additionally, to be
admissible, factual findings must be final, and not preliminary, tentative, or interim. City of New York
v. Pullman, Inc., 662 F.2d 910 (2d Cir. 1981).
The “law enforcement” limitation has been generally interpreted to mean that:
•
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investigative, evaluative, or adversarial reports made in contemplation of
possible litigation or prepared under adversarial circumstances are inadmissible
against the accused. U.S. v. Bohrer, 807 F.2d 159 (10th Cir. 1986); Matter of
Welfare of L.Z., 380 N.W.2d 898, 905 (Minn. Ct. App. 1986), aff’d in part, rev.’d
in part, 396 N.W.2d 214 (Minn. 1986) (“Official records are not admissible as
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evidence in a criminal case where they reflect so-called ‘evaluative’ reports,
including police observations”);
•

ministerial, routine, non-adversarial reports that have no law enforcement
animus or objective are not excludable public records under Minnesota Rule
of Evidence 803(8). See State v. Romine, 757 N.W.2d 884, 892-93 (Minn. Ct.
App. 2008) (affidavit of service of OFP admissible); U.S. v. Enterline, 894 F.2d
287, 290-91 (8th Cir. 1990); and

•

reports by non-law-enforcement personnel are not excludable under this rule.
See State v. Morrison, 437 N.W.2d 422, 427-28 (Minn. Ct. App. 1981) (autopsy
report by physician who performed autopsy and included in coroner’s official
file admissible in murder prosecution); U.S. v. Rosa, 11 F.3d 315 (2d Cir. 1993)
(medical examiner’s autopsy report not excludable in criminal case because
medical examiner is not law enforcement personnel).

2. Double Hearsay
As in business records, public records might contain double hearsay. Ordinarily, there
will be statements by persons who have no duty to report. Such statements will be admissible if they
fit a hearsay exception. See Minn. R. Evid. 805. Otherwise, they are not admissible for their truth,
but only for some other identifiable, relevant purpose.
3. Crawford
Minnesota Rule of Evidence 803(8) does not trump the Crawford rule as to testimonial
evidence. So, even if Rule 803(8) is satisfied, hearsay statements might be inadmissible under case
law.
4. Relationship of Public Records and Business Records
A proponent of a public law enforcement report in a criminal case might offer it against
the accused under Minnesota Rule of Evidence 803(6) instead of Minnesota Rule of Evidence 803(8),
thereby attempting to avoid the exclusionary provision of Minnesota Rule of Evidence 803(8) for
such records. In most instances, the law enforcement report will also be inadmissible under the
business records rule, which excludes any report “prepared for litigation.” Minn. R. Evid. 803(6).
There might be statutes that override this exception. For example, Minnesota Statutes
section 169.09, subdivision 13 provides that police reports respecting traffic accidents are not
admissible in civil or criminal trials. See also State v. Schultz, 392 N.W.2d 305 (Minn. Ct. App.
1986).
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E. Absence of Records or Entries
For both business records and public records, evidence of the absence of a record or an entry
is admissible to prove that some event did not occur, or that a particular matter does not exist. The
foundation for each is as follows:
Absence of business record—Minnesota Rule of Evidence 803(7):
•

Minnesota Rule of Evidence 803(6) foundation must first be satisfied.

•

Next, it must be shown, through a competent witness, that a diligent search of the
pertinent records failed to disclose the matter claimed to be missing. U.S. v. Rich,
580 F.2d 929, 938 (9th Cir. 1978), cert. denied, 439 U.S. 935 (1978).

•

Finally, it must be shown that the record or entry is such that, had the event
occurred or the matter existed, it would have been included. See Kunz v. Comm’r
of Pub. Safety, 349 N.W.2d 593, 595 (Minn. Ct. App. 1984) (lab technician testified
that had there been anything unusual about the blood sample, such as using police
officer’s blood kit, she would have recorded it); Sullivan v. Minneapolis St. Ry.
Co., 161 Minn. 45, 200 N.W. 922 (1924) (testimony that no claims had been filed
admissible on the issue of whether there had been an accident and injuries).

Absence of public record—Minnesota Rule of Evidence 803(10):
•

It must be shown that the absent item is something that is regularly made or kept
as part of the public record.

•

Either a Minnesota Rule of Evidence 902 certification or testimony must show
that a diligent search failed to disclose the missing item. This cannot be just a
conclusory statement, but must contain reasonable detail showing the nature,
method, and extent of the search so that the judge may conclude that an adequate
search was made. U.S. v. Wilson, 732 F.2d 404, 414 (5th Cir. 1984).

F. Miscellaneous Historical and Statistical Personal and Property Records
Foundations for various types of historical and statistical records are indicated in the rules
that pertain to those records. Highlighted here are foundation keys that the judge should look for for
each type:
•
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Vital statistics—a showing that the record was made to a public office as required
by law. Minn. R. Evid. 803(9). See State v. Benke, No. C6-90-1008, 1991 WL 512
(Minn. Ct. App. Jan. 8, 1991) (unpublished opinion).
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•

Records of religious organizations—a showing that the record is regularly kept by
the religious organization. Minn. R. Evid. 803(11).

•

Marriage, baptismal and similar records—a showing that there is a statement
that the maker, as an authorized person, performed the act in question, and that a
certificate containing that statement was issued at the time of the act or within a
reasonable time thereafter. Minn. R. Evid. 803(12).

•

Family records—a showing that a statement of fact regarding personal or family
history is contained in family books or objects. Minn. R. Evid. 803(13).

•

Documents affecting an interest in property—a showing that the record is one of a
public office and that a statute authorizes the recording of documents of that kind
in that office. Minn. R. Evid. 803(14).

•

Statements in documents affecting an interest in property—a showing that the
matter stated was relevant to the purpose of the document, unless subsequent
dealings with the property are inconsistent with the truth of the statement or the
purpose of the document. Minn. R. Evid. 803(15).

•

Statements in ancient documents—a showing that an authenticated document has
been in existence for 20 years or longer. See Kath v. Burlington N. R.R. Co., 441
N.W.2d 569, 574 (Minn. Ct. App. 1989).

•

Judgment as to personal, family or general history, or boundaries—a showing that
certain matters were essential to the judgment and would be provable by evidence
of reputation under Minnesota Rule of Evidence 803(19) and (20). Minn. R. Evid.
803(23).

•

Judgment of criminal conviction—a final judgment (at the trial court level) that
was entered after a trial or a plea of guilty (but not a plea of nolo contendere) and
that adjudges a person guilty of a felony is admissible “to prove any fact essential
to sustain the judgment.” Minn. R. Evid. 802(22). But in a criminal prosecution, the
exception does not apply when the state proposes to offer evidence of a judgment
of conviction against someone other than the accused, unless the state’s offer is
limited to impeachment. Minn. R. Evid. 803(22). So, as a hearsay exception, this
rule permits the substantive use of a felony conviction. For example, it might be
used to prove a fact in a civil trial or for estoppel in a civil action. See Travelers
Ins. Co. v. Thompson, 281 Minn. 547, 163 N.W.2d 289 (1968) (murder conviction
used to estop defendant from recovering life insurance proceeds upon the death
of the insured murder victim). See also State v. Crocker, 409 N.W.2d 840, 844
17-183

Chapter 17 – Rulings on Issues Relating to Documents and Other Exhibits

(Minn. 1987).“The burden is placed on the party offering the prior conviction to
establish what facts were essential to sustain the criminal conviction.” Minn. R.
Evid. 803(22), committee comment (1989).
As indicated above, this exception applies to the substantive use of a prior felony conviction.
Most often criminal convictions are used for impeachment under Minnesota Rule of Evidence 609.
Under that rule, it is possible to use convictions of felonies, gross misdemeanors, and misdemeanors
for impeachment. No hearsay exception is necessary for a Rule 609 use of any level of prior
conviction because the evidence is not offered for a hearsay purpose.
Finally, the exception does not include a judgment of acquittal. See U.S. v. Sutton, 732 F.2d
1483 (10th Cir. 1984).
G. Market Reports and Commercial Publications
Various published commercial and business-related documents are admissible as hearsay
exceptions under Minnesota Rule of Evidence 803(17) unless the judge finds that “the sources of
information or other circumstances indicate lack of trustworthiness.” Minn. R. Evid. 803(17). The
foundation required is a showing that:
•

the document is generally used or relied upon by the public; or

•

the document is generally used or relied upon by persons in a particular occupation.

The types of items includable under this rule are those of reasonably wide circulation
that contain principally objective information. Many such items will be self-authenticating, such
as newspapers or periodicals, under Minnesota Rule of Evidence 902(6), or trade inscriptions and
similar items, under Minnesota Rule of Evidence 902(7). See U.S. v. Mount, 896 F.2d 612, 624-25
(1st Cir. 1990).
H. Learned Treatises
A learned treatise is an “expert” document that may be used to supplement or challenge
expert testimony. The applicable hearsay exception in Minnesota Rule of Evidence 803(18) is also
the foundation rule. There are three requirements: (1) there must be a treatise, periodical, pamphlet
or the like that contains relevant “expert” information; and (2) an expert in the field must testify or
admit that (3) the item is a “reliable authority” in the field. Although the rule states that the third
element can be established by judicial notice, that will likely be a rare occurrence.
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This is not limited to the items noted in the rule. The rule extends to various audio and visual
media, and is not confined to the three types of items listed. See Costantino v. Herzog, 203 F.3d 164,
170-71 (2d Cir. 2000) (educational videotape).
1. Permitted Use of the Learned Treatise
Once foundation has been laid and the learned treatise has been admitted, the relevant
statements “may be read into evidence but may not be received as exhibits.” Minn. R. Evid. 803(18).
So, just as with any testimony, no recording of the learned treatise is sent to the jury room; rather, the
jurors must rely on their collective memories of that which was read during the trial. An interesting
issue can occur if charts are part of the relevant portion of the learned treatise. It would be awkward
and confusing to simply read a chart, but if the chart is an integral part of the expert’s testimony, it
would also be confusing to omit it. One court resolved this dilemma by allowing the charts to be
displayed during the expert’s examination. U.S. v. Mangan, 575 F.2d 32 (2d Cir. 1978).
Unlike common law, which allowed the use of a learned treatise only for impeachment,
the current rule permits the learned treatise to be received as substantive evidence when it is either
(1) “called to the attention of an expert witness upon cross-examination,” or (2) “relied upon by
the expert in direct examination.” Minn. R. Evid. 803(18). See Smith v. Knowles, 281 N.W.2d 653,
656 n.5 (Minn. 1979). The significance of those qualifications is that the rule does not operate
independently of expert witness examination. For example, a lawyer would not be permitted simply
to read from even an authenticated learned treatise while not conducting a direct or cross-examination
of an expert. See Dartez v. Fireboard Corp., 765 F.2d 456, 465 (5th Cir. 1985). Furthermore, in either
instance, the learned treatise must be or have been shown to be reliable authority. Merely calling the
expert’s attention to the item on cross-examination is not sufficient. If that expert declines to admit
that the item is reliable authority, the foundation will have to be laid through another expert, unless
that has already been done.
2. The “Reliable Authority” Requirement
The judge must decide whether the item offered as a learned treatise is a reliable
authority in the field. See Sorenson v. Maski, 361 N.W.2d 498 (Minn. Ct. App. 1985); McCormick v.
Lindberg, 352 N.W.2d 30, 34 (Minn. App. 1984). This can be a difficult challenge for which there
are no absolute guidelines. The court in Costantino v. Herzog, 203 F.3d 164, 170-71 (2d Cir. 2000)
provides a useful discussion of the issue, noting:
•

the purpose of Rule 803(18) is to make valuable information available to the
jury;

•

the authoritativeness inquiry is governed by a liberal standard;
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•

publication alone does not establish reliability;

•

the author must be an expert; and

•

mere appearance in even an admittedly reputable treatise will not automatically
suffice; rather, the particular article must satisfy the requirement of reliability.
However, some treatises are so highly and universally regarded that a
presumption in favor of admissibility is justified if the item is included in such
a treatise.

Sources on the Internet can be problematic. See In re Block, 727 N.W.2d 166, 177
(Minn. Ct. App. 2007) (web pages did not qualify as “learned treatises”).
I.

Computer Printouts

A critical distinction must be made between two types of computerized materials.
“Computer-stored” materials are things like emails, Word documents, and various “social media”
items that are created entirely by the computer user. “Computer-generated” materials, on the other
hand, are the product of the machine itself operating according to a program. Although it is true that
a person created the program and likely activated it through input, the ultimate result is attributable
to the computer itself. Once the computer has been put into operation, the involvement by any person
ceases and the machine functions independently of any human being. Because computer-generated
materials are not statements by persons, they cannot fit the definition of “hearsay” in Minnesota Rule
of Evidence 801(c). Computer-stored materials are, of course, entirely statements by persons and, if
offered to prove their truth, can be considered hearsay.
1.	Foundation
The foundation for computer-generated material is described in Minnesota Rule of
Evidence 901(b)(9). It is twofold: (1) a description of the system or process to produce a particular
result, and (2) evidence showing that the process or system produces an accurate result. Foundation
for authenticating email and website authorship does not relate to the process, for that is well known,
but rather to whether the matter is attributable to a particular person. The general rule in Minnesota
Rule of Evidence 901(a) applies. It must be shown through first-hand testimony, circumstantial
evidence, or a combination of both, that the item was authored by a particular person. Minnesota
Rule of Evidence 901(b)(4) can be useful in showing distinct characteristics in web materials or
emails that can be attributed to a particular person. A useful discussion appears in United States v.
Siddiqui, 235 F.2d 1318 (11th Cir. 2000), cert. denied, 533 U.S. 940 (2001).
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J. Self-Authenticating Documents
Minnesota Rule of Evidence 902 lists several types of documents that do not require the
in-court testimony of a sponsoring witness to lay foundation for their admission. Rather, these
documents “speak for themselves” and are deemed authentic if they comply with the Rule 902
provisions pertinent to them. The requisite foundations for domestic and foreign public documents
under seal, Minn. R. Evid. 902(1), (2) & (3), certified copies of public records, Minn. R. Evid.
902(4), and acknowledged documents, Minn. R. Evid. 902(8), are specified in detail in the provisions
relating to them. Documents that “purport” to be official publications of a public authority, Minn. R.
Evid. 902(5); newspapers or periodicals, Minn. R. Evid. 902(6); or trade inscriptions or labels, Minn.
R. Evid. 902(7), would qualify as self-authenticating by title or facial description. Commercial paper
is self-authenticating as provided by statute. Minn. R. Evid. 902(9). See also Minn. Stat. §§ 336.1202; 336.3-307 & 336.8-105.
Minnesota Rule of Evidence 902 is a rule of authentication and not a rule of absolute
admissibility. There can still be issues as to relevancy, Rule 403, hearsay, best evidence, and privilege
that might preclude admission of even an authenticated document. See U.S. v. Bellucci, 995 F.2d
157, 160 (9th Cir. 1993), cert. denied, 512 U.S. 1225 (1994). Furthermore, because admission of
a document does not conclusively presume its genuineness, the document’s genuineness remains
subject to attack by the opponent.
K. Social Media Evidence
Facebook, Twitter, MySpace, blogs, and the like have become popular avenues of public
and private communication and for general social networking. Those vehicles, known as “social
media,” predominantly contain written text and photographs. Social media evidence is increasingly
finding its way into civil and criminal trials as “electronically stored information.” See Targonski
v. Oak Ridge, No. 3:11-CV-269, 2012 WL 2930813, at *1 (E.D. Tenn. July 18, 2012) (in a sexual
harassment action in which the plaintiff complained of sexual rumors about her at work, the defense
introduced her Facebook entries about orgies). “Profile pages, public messages, digital photographs,
video, chat transcripts, or private messages all potentially have critical evidentiary significance.”
H. Christopher Boehning & Daniel J. Toal, Authenticating Social Media Evidence, 248 N.Y.L.J. 65
(2012).
Although the authentication rules apply to social media just the same as to a simple
typewritten document, particular applications can be challenging because of the possibility of
hacking and manipulation by others than the true authors. Furthermore, indicia of reliability will
vary depending on the vehicle involved.
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Authentication of social media will come through the testimony of witnesses under Minnesota
Rule of Evidence 901(b)(1), or from circumstantial evidence under Minnesota Rule of Evidence
901(b)(4) (distinctive characteristics), or a combination of both. As Boehning and Toal point out,
“Social media sites are dynamic, complex, and may be unfamiliar to many judges. Testimony about
how user profiles are created, security procedures, privacy settings, metadata [location, user IDs, IP
addresses], and general operation may help courts to determine whether a satisfactory foundation for
authenticity has been laid.” Id.
An “authenticating witness must provide ‘factual specificity about the process by
which the electronically stored information is created, acquired, maintained, and preserved
without alteration or change, or the process by which it is produced if the result of a system or
process that does so.’” Id. (quoting Lorraine v. Markel Am. Ins., 241 F.R.D. 534, 555-56 (D. Md.
2007)). Circumstantially, the distinctive characteristics described in Minnesota Rule of Evidence
901(b)(4) can be a product of information only the author would know, from metadata, or from
“[r]elated data from other sources” such as “email notifications of posting activity, and computer
and account usage logs.” H. Christopher Boehning & Daniel J. Toal, Authenticating Social Media
Evidence, 248 N.Y.L.J. 65 (2012). See Tienda v. Texas, 358 S.W.3d 633 (Tex. Crim. App. 2012). See
also Paul W. Grimm, et. al, Back to the Future: Lorraine v. Markel American Insurance Co. and New
Findings on the Admissibility of Electronically Stored Information, 42 Akron L. Rev. 366 (2009).
For guidance as to various forms of data, see State v. Jackson, 770 N.W.2d 470, 482-83
(Minn. 2009) (printed web page); State v. Haines, No. A07-1743, 2008 WL 5 333357, at *4 (Minn.
Ct. App. Dec. 23, 2008) (unpublished opinion) (text messages); and Universal City Studios v.
Reimerdes, 111 F. Supp. 2d 294, 313-14 (S.D.N.Y. 2000), amended by No. 00-Civ.-0277, 2001 U.S.
Dist. LEXIS 12548 (S.D.N.Y. Jan. 20, 2000) (compressed data files).

§ 17.3

The “Originals” or Best Evidence Rule

At common law it was known as the “best evidence rule,” and perhaps most judges still call it
that. It is codified as Minnesota Rule of Evidence 1002 and provides that, subject to exceptions, in
order to prove the content of a writing, recording or photograph, the original of that item is required.
The rationale is that the “best” evidence of such an item is the item itself, rather than a witness’s
description of the content of the item. See State v. Carney, 649 N.W.2d 455, 463 (Minn. 2002)
(trial court properly denied defendant’s request to admit testimony that a videotape showed the
defendant’s wife hugging the victim because the videotape was the best evidence of what it showed).
This is a narrow rule that applies only when the proof is of something in the writing, recording,
or photograph. “Writings” and “recordings” are broadly defined to include virtually every mode
of capturing and preserving letters, words, and numbers. Minn. R. Evid. 1001(1). “Photographs”
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include stills, videos, motion pictures, and x-rays. Minn. R. Evid. 1001(2). An “original” as defined
in Minnesota Rule of Evidence 1001(3) is any of the following:
•

the writing or recording itself;

•

any counterpart of the writing or recording that the person issuing or executing it intends
to have the same effect as the writing or recording;

•

if a photograph, the negative and any print from the negative; and/or

•

if data stored in a computer or similar device, any printout or other output readable
by sight and “shown to reflect the data accurately.” See Perfect 10, Inc. v. Cybernet
Ventures, Inc., 213 F. Supp. 2d 1146, 1155 n.4 (D. Cal. 2002) (paper printouts of
websites admissible).

Unless there is a genuine question as to the authenticity of the original, or there are circumstances
under which it would be unfair to admit a duplicate, duplicates are equally as admissible as originals.
Minn. R. Evid. 1003. A “duplicate” is a counterpart of the original that is produced in such a way as
to accurately reflect the original. Minn. R. Evid. 1001(3).
Under Minnesota Rule of Evidence 1004, secondary evidence, ordinarily testimony, is not
admissible in lieu of the original or a duplicate unless:
•

all originals have been lost or destroyed. However, if the proponent lost or destroyed
the originals in bad faith, secondary evidence is not admissible despite the absence of
the items;

•

no original can be obtained by any judicial process or procedure;

•

the party controlling an original was put on notice by the pleadings or otherwise that
the content of the original would be offered against that party, and the party does not
produce the original at the trial; or

•

the writing, recording or photograph pertains to a collateral matter and “is not closely
related to a controlling issue.”

See Aesoph v. Golden, 367 N.W.2d 639, 642 (Minn. Ct. App. 1985). See also U.S. v. Bennett, 363
F.3d 947, 953 (9th Cir. 2004), cert. denied 543 U.S. 950 (Oct. 18, 2004) (GPS data printout).
The three analytical questions for the judge in deciding a best evidence issue are:
1. Is the item in question a writing, recording, or photograph, as defined by the rule? If not,
the best-evidence inquiry ends.
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2. Is the proponent trying to prove the content of the writing, recording, or photograph? If
not, the best-evidence inquiry ends.
3. If the proponent is trying to prove the content of a writing, recording, or photograph,
but is not offering the “original” of the item, as that term is defined by the rule, may the
proponent offer secondary evidence, such as a testimonial description of the content of
a writing, recording, or photograph? That will depend on the reason the original is not
being offered as provided in Minnesota Rule of Evidence 1004.
Sometimes a physical object contains an inscription or a writing of some sort and the question
of the applicability of the best evidence rule arises. In United States v. Duffy, 454 F.2d 809 (5th Cir.
1972), a police officer testified that he found a shirt with a laundry mark bearing what appeared to be
the first three letters of the defendant’s name. The shirt was not offered into evidence. The defendant
objected to the testimony on best evidence grounds. The judge overruled the objection. Upholding
the ruling on appeal, the appellate court said: “When the disputed evidence, such as the shirt in this
case, is an object bearing a mark or inscription, and is, therefore, a chattel and a writing, the trial
judge has discretion to treat the evidence as a chattel or as a writing.” Duffy, 454 F.2d at 812. See
also Mattson v. Minn. & N.W.R. Co., 98 Minn. 296, 108 N.W. 517, 518 (1906) (affirming admission
of testimony concerning numbers observed on the wrapping on dynamite rather than requiring the
dynamite to be offered).
Confusion sometimes exists with testimony about recorded conversations. The question
is whether the attorney is seeking to elicit the content of the conversation or the content of the
recording. If the former, anyone who actually heard the conversation may testify to what they heard.
There is no best evidence issue. As to the latter, however, the best evidence rule is squarely in play
because the purpose of the testimony is to describe what is on the recording. See State v. Bauer, 598
N.W.2d 352, 368 (Minn. 1999); U.S. v. Howard, 953 F.2d 610 (11th Cir. 1992). Furthermore, even
though a conversation or statement has been recorded, there is no requirement that the recording be
offered in evidence before testimony about hearing the conversation or statement is admissible. U.S.
v. Fagan, 821 F.2d 1002 (5th Cir. 1987).
Turnage v. State, 708 N.W.2d 535, 542 (Minn. 2006) outlines seven foundational elements for
admissibility of tape recordings. These elements should apply broadly to any type of audio-visual
recording and include: (1) a showing that the recording device was capable of recording; (2) a
showing that the operator of the device was competent; (3) the establishment of the authenticity and
correctness of the recording; (4) a showing that there have been no changes, additions or deletions;
(5) a showing of the manner of preserving the recording; (6) an identification of the speakers; and
(7) a showing that the testimony on the recording was given voluntarily and without any kind of
inducement. See also Scott v. State, 390 N.W.2d 889, 892-93 (Minn. Ct. App. 1986) (authentication
of videotape).
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If a conversation is tape-recorded and then a transcript is made of the tape-recording, can the
transcript be received without violating the best evidence rule? The transcript, being manually
created, does not qualify as a duplicate under Minnesota Rule of Evidence 1001(4) and, therefore,
is not admissible in lieu of the original recording. However, if the original recording is admitted,
the judge, in his or her discretion, may also allow an authenticated transcript to assist the jury in
understanding the evidence. See State v. Olkon, 299 N.W.2d 89, 103-04 (Minn. 1980) (jurors allowed
to use transcript of tape recording while they listened to the recording); U.S. v. Wright, 932 F.2d 868,
880 (10th Cir. 1991), cert. denied, 502 U.S. 962 (1991). If the judge admits such a transcript, the
judge should, upon request, instruct the jury that the transcript is not to be considered substantive
evidence. U.S. v. Doerr, 886 F.2d 944, 966 (7th Cir. 1989). Like other illustrative exhibits, such
transcripts presumptively are not sent to the jury room for deliberations, but the issue is probably
discretionary. See State v. Olkon, 299 N.W.2d 89, 103-04 (Minn. 1980); U.S. v. Rengifo, 789 F.2d
975, 982-83 (1st Cir. 1986).
Partial transcripts might be inaccurate duplicates. See Lee v. Metro. Airport Comm’n, 428
N.W.2d 815, 821 (Minn. Ct. App. 1988).
The best evidence rule appears not to apply to the absence of something in a writing, recording,
or photograph. Fed. R. Evid. 1002, advisory committee note (1972).
A. The Summaries Rule
Some trials involve high volumes of documentary or other recorded evidence. This creates
problems of examination in court, and can interfere with the policy goals of conducting an economical
and expeditious trial. A way to address the problem is to introduce summaries of the voluminous
documents or recordings, as provided in Minnesota Rule of Evidence 1006. Rule 1006:
•

permits the use of summaries, charts, or calculations in lieu of the actual documents
or recordings;

•

does not require that the documents or recordings be introduced into evidence;

•

does not require that the documents or recordings be brought to court, unless the
judge so orders; but

•

does require that the originals or duplicates be made available to opposing parties
at a reasonable time and place for inspection.

Minnesota Rule of Evidence 1006 permits the substantive use of summaries. The
foundation for such use is twofold: (1) authentication of the underlying documents or recordings,
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and (2) sufficient description of the process of creating the summary so as to show prima facie
accuracy and reliability. See U.S. v. Samaniego, 187 F.3d 1222 (10th Cir. 1999).
Minnesota Rule of Evidence 1006 summaries must be distinguished from “pedagogical”
summaries, charts, and calculations that are used as illustrative exhibits to enable clear testimony.
These are properly used during a trial, but ordinarily are not admitted into evidence. See White Inds.
v. Cessna Aircraft Co., 611 F. Supp. 1049 (W.D. Mo. 1985) (discussing the difference between Rule
1006 summaries and illustrative summaries).
The information from which a Minnesota Rule of Evidence 1006 summary is taken must be
admissible in evidence. See SEC v. Hughes Capital Corp., 124 F.3d 449 (3d Cir. 1997).
A composite tape recording, one in which several recorded incidents are included in one
tape, is considered a summary under Minnesota Rule of Evidence 1006. See U.S. v. Denton, 556 F.2d
811, 816 (6th Cir. 1977).
Under Minnesota Rule of Evidence 611(a), the judge has discretion to regulate and control
the mode of the presentation of the evidence. In cases involving large volumes of evidence, it is
within the judge’s discretion to require that the mode of presenting that evidence be summaries under
Minnesota Rule of Evidence 1006.
B. Physical Evidence and Chain of Custody
The chain of custody requirement is intended to ensure the pivotal foundation that applies
to all exhibits, namely, that the item is what it is claimed to be. Between the event that produced or
involved the item in question and the trial, it is possible that the item has been altered in a material
way or that some other item has been substituted for it. These possibilities are negated through the
application of the chain-of-custody rule, which requires an accounting for the location, possession,
and condition of the item during the entire period between the occurrence or transaction being
litigated and the appearance of the item at the trial.
The chain-of-custody rule can be understood in terms of the nature of the item being offered
into evidence. There are three categories:
1. Things that are inherently unique or distinct. Chain of custody is not required for
these. See State v. Hager, 325 N.W.2d 43 (Minn. 1982); Reyes v. U.S., 383 F.2d
734 (9th Cir. 1967). See also Minn. R. Evid. 901(b)(4) (foundation for items with
“distinctive characteristics”).
2. Things that can be readily altered intentionally or through mishandling or natural
processes, such as drugs, bodily fluids, and other fungible types of exhibits.
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A reasonably strict chain of custody is ordinarily required for these. Professor
McCormick observes that, “if the offered evidence is of such a nature as not to be
readily identifiable, or to be susceptible to alteration by tampering or contamination,
sound exercise of the trial court’s discretion may require a substantially more
elaborate foundation.” Edward W. Cleary, McCormick on Evidence 527 (2d ed.
1972).
3. Anything that does not precisely fit either of these two categories, but to which,
any material alteration would be apparent, will ordinarily be admissible without
a chain of custody if a witness with first-hand knowledge is able to identify the
item and testify that it appears to be the same one and in the same condition as
when originally discovered. See State v. Xiong, No. A04-2413, 2006 WL 696189,
at *3 (Minn. Ct. App. Mar. 21, 2006) (unpublished opinion); Hammett v. State, 578
S.W.2d 699, 708 (Tex. Crim. App. 1979), cert. denied, 448 U.S. 725 (1980).
Chain of custody evidence involves a tracing of the possession of the exhibit from its
origination until the trial so as to ascertain whether there has been a continuity of the condition of the
item. Each person who had custody of the item at any time must testify to the circumstances of his
or her receipt of the item and must describe what, if anything, was done to or with the item during
his or her custody of it. For the trial judge, the guideline as to each link and as to the entire chain is
whether there is “sufficient completeness to render it improbable that the original item has either been
exchanged with another or been contaminated or tampered with.” Edward W. Cleary, McCormick
on Evidence 528 (2d ed. 1972). See also State v. Bailey, 677 N.W.2d 380, 394-95 (Minn. 2004); U.S.
v. Zink, 612 F.2d 511, 514 (10th Cir. 1980). The ultimate conclusions to be supported are (1) that
this item is in fact the item that the proponent claims it to be, and (2) that it is now in substantially
the same condition as when it was involved in, connected with, or discovered from the matter being
litigated. See State v. Johnson, 307 Minn. 501, 504, 239 N.W.2d 239, 242 (1976); U.S. v. Harrington,
923 F.2d 1371, 1374 (9th Cir. 1991).
The chain-of-custody rule is one of reasonableness, practicality and probability. Therefore,
it is not necessary that there be evidence to eliminate every possibility of alteration of an exhibit,
but only that it is probable that there has been no material alteration. See State v. Johnson, 239
N.W.2d 239, 242 (Minn. 1976) (“Admissibility should not depend on the prosecution negativing all
possibility of tampering or substitution, but rather only that it is reasonably probable that tampering
or substitution did not occur.”); In re Exxon Valdez, 270 F.2d 1215, 1249 (9th Cir. 2001). The question
the trial judge must answer is this: Considering all the circumstances shown by the foundational
evidence offered as to the exhibit, is it reasonably likely that the exhibit has been altered in some
material respect? If the judge can answer that question in the negative, the lack of an absolutely
strict chain of custody is not fatal to admissibility, and the judge may exercise his or her discretion
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to allow the item to be received. The judge might also find it useful to consider the observation of
Professor Saltzburg et. al.: “In our view, the strictness with which a chain of custody requirement is
applied should depend on the importance of the evidence, the likelihood that it can be changed, and
the extent to which its probative value depends on its unchanged condition.” Stephen A. Salzburg,
Michael M. Martin & Daniel J. Capra, Federal Rules of Evidence Manual (9th ed. 2006). See
also U.S. v. Howard-Arias, 679 F.2d 363 (4th Cir. 1982) (precision in developing the chain is not “an
iron-clad requirement” so long as the chain is sufficiently complete to render improbable tampering
or substitution).
While some gaps in a chain of custody might be fatal to admissibility, other gaps simply
create issues of weight. See State v. Hager, 325 N.W.2d 43, 44 (Minn. 1982); U.S. v. Dent, 149 F.3d
180 (3d Cir. 1998). The judge must distinguish between critical foundational gaps and those that are
not critical.
C. Demonstrations
The issue of the admissibility of an in-court demonstration, experiment, animation, or
simulation, or an experiment created or performed outside the court, is one of foundation as to
which the judge enjoys very broad discretion. Furthermore, Minnesota Rule of Evidence 403 will
figure prominently in the analysis. More specifically, the judge will be concerned about whether the
demonstration will confuse or mislead the jury, or create a genuine danger of unfair prejudice.
The critical foundational element is the showing of a substantial similarity of circumstances
and conditions between the demonstration and the actual event, occurrence, or circumstance. The
two need not be, and perhaps cannot be, identical, but there must be sufficient similarity to obviate a
distortion of facts and to show a fair comparison. In United States v. Gaskell, 985 F.2d 1056 (1993),
the defendant objected to a physician-witness’s use of a rubber infant doll to demonstrate shaken
baby syndrome. Although the trial court allowed the demonstration, the defendant’s conviction
was reversed on appeal because the proponent of the demonstration failed to show the requisite
similarity of conditions, and, in addition, had produced an inflammatory, unfairly prejudicial display.
Computer-generated animations purporting to recreate real events are also subject to the same rule of
substantial similarity. See Hinkle v. City of Clarksburg, 81 F.3d 416 (4th Cir. 1996).
In applying the substantial similarity rule, the judge should require the proponent to identify
consequential conditions and circumstances; that is, those that are so critical that differences will,
in effect, alter the facts. In other words, the judge should require particular, rather than gross or
general, similarity. And the requirement that the similarity be substantial would allow only for
differences that will not alter consequential facts. See State v. Stewart, 643 N.W.2d 281, 294 (Minn.
2002) (portions of a computerized animation were inadmissible because the animation contained “a
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great deal of material that was based on conjecture” and did not “merely recreate what was in the
record.”).
D.	Illustrative Exhibits
Exhibits can occupy any of three categories:
1. Real evidence—something directly involved in the matter being litigated, such as
the knife allegedly used to commit an assault.
2. Hybrid-real evidence—these are accurate photographs of real evidence. The car
that was damaged in an accident is real evidence, but it is impractical to bring it
into court. Instead an accurate photograph is considered to be the “real evidence”
of the damaged car.
3. Illustrative or demonstrative evidence—this is an aid to a witness’s testimony that
will illustrate that testimony and help the witness testify clearly and meaningfully.
Models, maps, drawings, and other visual aids fall into this category. An illustrative
exhibit has no independent probative value; rather, it is the testimony that has
probative value, and the exhibit is just an aid to that testimony. See State v. Bauer,
598 N.W.2d 352, 362 (Minn. 1999); State v. Rhodes, 627 N.W.2d 74, 84 (Minn.
2001); Behlke v. Conwed Corp., 474 N.W.2d 351, 358-59 (Minn. Ct. App. 1991),
review denied (Minn. Oct. 11, 1991).
The foundation for the first two categories is as explained above. As to photographs, the
photographer need not testify. Anyone who has directly perceived the thing in the photograph and is
able to testify to that perception may provide the foundation for the photograph.
The foundation for an illustrative exhibit is threefold: (1) sufficient identification of the
exhibit to show that it is relevant, including the witness’s knowledge of or familiarity with the
exhibit; (2) testimony that it fairly and accurately represents what it purports to represent; that is, the
exhibit is a “substantially correct representation of what the witness independantly observed.” State
v. Bauer, 598 N.W.2d 352, 362 (Minn. 1999); and (3) a statement that it will assist the witness in
testifying. See State v. Ward, 361 N.W.2d 418, 421 (Minn. Ct. App. 1985) (after a witness testified
that the pistol aimed at him was an automatic and not a revolver, the “sheriff was allowed . . . to
demonstrate the manner in which a bullet is loaded and chambered in such a pistol because it assisted
the jury in understanding the testimony” of that witness).
“Because it is tangible . . . illustrative evidence tends to have a strong effect in bolstering
the credibility of the witness who identifies the illustrative exhibit.” Carson v. Polley, 689 F.2d 562,
579 (5th Cir. 1982). Therefore, the judge should be satisfied that the illustrative exhibit is intended
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to be explanatory of testimony and not simply for dramatic or emotional effect and, in fact, is used
as explanatory. See Smith v. Ohio Oil Co., 134 N.E.2d 526 (Ill. Ct. App. 1956); State v. Bauer,
598 N.W.2d 352, 363 (Minn. 1999) (to prevent jury from being misled into believing that a poster
depicting the hinge from a murder victim’s leg brace superimposed upon an L-shaped abrasion on
the victim’s calf was an actual photograph, the trial court should have instructed the jury “on the
illustrative nature of the poster.”).
When requested, the judge should give a limiting instruction as to the purpose of the
illustrative exhibit. With illustrative exhibits that can create misunderstanding in the jury, the judge
should give the limiting instruction sua sponte. That was the case in the civil rights action of Carson
v. Polley, 689 F.2d 562 (5th Cir. 1982), where the court admitted into evidence, without a limiting
instruction, a knife “similar to” a knife found in Carson’s possession when he was arrested. Because
this was not the actual knife, it could have been received only as an illustrative exhibit, and the judge
should have made that clear to the jury.
Ordinarily, illustrative exhibits are not sent to the jury room for deliberations.
Just as the testimony of witnesses is not sent to the jury room, so illustrative
objects should be left behind when the jury retires to deliberate. This practice
will reduce the likelihood that jurors will use the object as a source of original
inference. Moreover, it will eliminate any incentive for counsel to use
illustrative objects solely as a method of smuggling argument into the jury
room.
Charles A. Wright & Kenneth W. Graham, Federal Practice
(1978).
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Chapter Eighteen

Rulings on Hearsay Issues
Rules:

Minn. R. Evid. Article VIII.

Scope:

Applying the hearsay definition, the prior
statements and party statements rules, three
categories of hearsay exceptions and their
foundations, multiple hearsay, the hearsay
impeachment rule, and the Crawford rule and its
relation to certain hearsay issues.
The clearest “red flag” that a hearsay issue is
about to be raised is any question that asks a
witness to repeat a statement made orally, in
writing, or by nonverbal conduct, by anyone, at
another time and place. The inquiry then will be
as follows:

Judge Alert:

(1) Does the statement exactly fit the definition?
If not, it is not hearsay. (2) If it fits the definition,
is it excluded as non-hearsay under the prior
statements or party statements rules in Minnesota
Rule of Evidence 801(d)(1) or (2)? And, (3) If it fits
the hearsay definition but does not fit Rule 801(d)
category, does it fit a hearsay exception under
Minnesota Rule of Evidence 803, 804, or 807?
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§ 18.1	Introduction
Many lawyers and judges despair over the prospect of having to venture into the wilderness
known as the hearsay rules. The ability to apply those rules can be enhanced if the judge has a clear
framework for doing so. This chapter will attempt to provide such a framework. Here are the basics
of that framework, which can be used as a checklist, perhaps to be annotated to reflect the judge’s
experience:
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•

The hearsay rule is not discretionary. Minnesota Rule of Evidence 802 provides
straightforwardly that “[h]earsay is not admissible” unless an exception is found in the
code of evidence, a supreme court rule, or a statute. Unless the proponent can point
to an express exception, the judge’s ruling is clear: this hearsay is not admissible. See
Matter of the Welfare of D.D.R., 713 N.W.2d 891, 902 (Minn. App. 2006).

•

“Hearsay” is specifically defined and, unless the testimony being offered fits that
definition exactly, the testimony is not hearsay and the hearsay rules need not be
considered. To be hearsay, testimony must have five features: (1) it must be an oral or
written assertion, or nonverbal conduct that is assertive; (2) it must have been intended
to be an assertion; (3) the assertion must have been made by a person; (4) it must
have been made originally at some time and place other than during the witness’s realtime testimony from the witness’s memory on the witness stand; and (5) the reason the
assertion is being offered must be so that the jury will believe it. Minn. R. Evid. 801(a),
(b) & (c). Considering the definition further, the judge can use a process of elimination
to assess the existence of the five essential hearsay features. For example:
▪▪

If the testimony being related is a question, it usually will not fit the requirement
of an assertion, and no further hearsay analysis is necessary.

▪▪

If the testimony involves an assertion but the assertion was made not by a
person but by a machine (computer, Intoxilyzer, chromatograph, MRI
machine, etc.) or an animal (drug detection dog), it cannot be hearsay and no
further hearsay analysis is required.

▪▪

If the assertion is being made for the first time as part of the witness’s testimony,
rather than being repeated from some other time and place, the assertion cannot
be hearsay, and no further hearsay analysis is necessary. Therefore, questions
such as “What did you say?” “What did she say?” and “What did that writing
indicate?” are all questions that reach back into the past and ask the witness to
repeat something said or written then.
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•

▪▪

If it appears that the statement was not intended to be an assertion, it cannot
be hearsay.

▪▪

If the assertion is being offered for a relevant purpose other than a desire to
have the jury believe it (that is, solely to show that the assertion was made), it
is not hearsay. The analysis then becomes one of relevancy. If the purpose of
the testimony is to show that something—whether true or false—was said and
the fact it was said constituted a relevant fact, this is a non-hearsay purpose,
and no further hearsay analysis is required.

Statements that do not exactly fit the hearsay definition are not hearsay—plain and
simple. However, even some statements that do fit that definition of “hearsay” have been
declared not to be hearsay. Those non-hearsay statements are (1) certain prior statements
by witnesses who actually testify and can be cross-examined about the statements,
Minn. R. Evid. 801(d)(1); or (2) statements made by parties personally or in some
representative or adoptive way, and which are offered against those parties, Minn. R. Evid.
801(d)(2). The judge will be alerted to the possibility that a non-hearsay statement is
being offered if it is:
▪▪

inconsistent with the witness’s trial testimony, Minn. R. Evid. 801(d)(1)(A);

▪▪

consistent with the witness’s trial testimony but helpful in deciding the
witness’s credibility, Minn. R. Evid. 801(d)(1)(B);

▪▪

a statement identifying a person, Minn. R. Evid. 801(d)(1)(C);

▪▪

a statement describing or explaining an event or condition while perceiving it
or immediately afterward, Minn. R. Evid. 801(d)(1)(D);

▪▪

a statement by a party to the case, offered by the opposing party, Minn. R.
Evid. 801(d)(2)(A);

▪▪

a statement a party has adopted or it is shown that he or she believes, offered
by the opposing party, Minn. R. Evid. 801(d)(2)(B);

▪▪

a statement that a party has authorized another to make, offered by the opposing
party, Minn. R. Evid. 801(d)(2)(C);

▪▪

a statement by a party’s agent, offered by the opposing party, Minn. R. Evid.
801(d)(2)(D); or
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▪▪
•

§ 18.2

a statement by a co-conspirator of a party, offered against the party, Minn. R.
Evid. 801(d)(2)(E).

There are three categories of statements that fit the hearsay definition but that are
admissible as exceptions to the hearsay prohibition. In other words, statements in these
categories are hearsay, but are allowed into evidence. The categories are:
▪▪

Minnesota Rule of Evidence 803—statements as to which the maker’s
availability to testify at trial does not matter.

▪▪

Minnesota Rule of Evidence 804—statements as to which the maker is not
available to testify at trial.

▪▪

Minnesota Rule of Evidence 807—statements that do not precisely fit
any exception in Minnesota Rule of Evidence 803 or 804, but that have
substantially the same types of guarantees of trustworthiness as the statements
in those categories.

•

Accurate spontaneous rulings on hearsay issues are often difficult, and if the offered
statement appears to be significant to the case, the prudent course is for the judge to
have a bench conference and to require the lawyers to assist with the issue. As to any
hearsay objection, the burden of persuasion is on the objector.

•

A sure-fire red flag that a hearsay “issue” is about to be raised, a signal that the judge
can watch for and thus be ready to rule upon, is any question that seeks to have the
witness repeat something said by that witness or someone else at another time and
place, or that seeks to reveal the content of a writing. The witness’s answer or the
writing may or may not be hearsay, or it might be admissible hearsay, but the question
itself prepares the judge to rule if an objection is raised. In this sense, a hearsay “issue”
is quite easy to spot, although the ruling might be more challenging.

Two-Part Analysis

With the foregoing points in mind, the task of identifying hearsay becomes easier if it is
approached in two parts. The first is simply spotting a hearsay issue, that is, a statement that might or
might not turn out to be inadmissible hearsay but that needs to be tested further. Spotting a hearsay
issue is easy. As noted above, if a witness is asked to repeat a statement that the witness or another
made at a time and place other than in the current trial, a hearsay issue is raised.
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The second part requires an analysis of whether the statement fits the hearsay definition or
is excluded from that definition under either of the Rule 801(d) categories; or, if it remains in the
definition, whether it is allowable under an exception.

§ 18.3

Rationale for the Hearsay Preclusion

Generally, hearsay is thought to be untrustworthy because its trustworthiness either cannot be
tested at all or cannot be tested adequately. The broad organizing principle of the hearsay rules is that
of reliability, and more specifically, the testability of the statement for its reliability. Some statements
have already been tested through experience, and they are reflected in the hearsay exceptions. But
the system is suspicious of statements that have not been, and that cannot be, tested for reliability,
and those statements are disallowed. The three principal tests of trustworthiness are oath, demeanor,
and cross-examination. The key that some legal professionals overlook is that these tests must be
available at the time the statement is made. So, if a witness repeats a statement made by another
who is not present at the trial, none of those tests is available. If the witness repeats his or her own
statement made other than while he or she is testifying, the tests still fail because the witness was not
under oath when he or she originally made the statement, the jury could not observe the witness’s
demeanor as he or she was making the statement, and there was no chance to cross-examine the
witness immediately at the conclusion of the statement as to the witness’s fresh perception and fresh
memory. The hearsay definition in the evidence code does not distinguish who the declarant of the
statement is; rather, the focus is simply on the fact that a statement was made. Additionally, the
definition includes all forms of making statements—oral, written, and by conduct.
For the judge’s guidance, professors Mueller and Kirkpatrick have identified four hearsay risks
that are substantially reduced, if not eliminated, by requiring in-court, real time testimony that is
subject to contemporaneous scrutiny of demeanor and cross-examination. They are:
•

the risk of misperception (this can also include the risks of misinterpretation and
misunderstanding);

•

the risk of faulty memory;

•

the risk of misstatement (this also can involve faulty narration); and

•

the risk of distortion.

Christopher B. Mueller & Laird C. Kirkpatrick, Evidence Under the Rules (6th ed. 2008).
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§ 18.4	Issues Relating to the Hearsay Definition
A. Assertion
Not every utterance, writing, or communicative nonverbal act raises a hearsay issue
or qualifies as hearsay. Only those verbalizations or acts that are “statements” can be hearsay.
Furthermore, a statement must be an “assertion” in order to be considered hearsay. In its most
fundamental sense, an assertion is a declaration of fact, something that can be true or false. See State
v. Brown, 455 N.W.2d 65, 68 (Minn. Ct. App. 1990) (statement by putative co-conspirator telling
defendant, “Do what you came to do,” was not assertive, could not be determined to be true or false,
and thus was not hearsay). The dictionary indicates that “to assert” means “to state positively.” In
writing, an assertion is known as a declarative sentence.
B. Questions and Commands
Ordinarily, questions and commands do not qualify as assertions. See State v. McKay, No.
A09-1827, 2010 WL 3958429, at *2 (Minn. Ct. App. 2010) (dealing with alleged command rather
than assertion.). Sometimes a question or command might contain an apparent factual declaration.
“Bring the gun to the short guy with the red hair” seems to contain the declaration that there is a gun
and a short guy and that the guy has red hair. Similarly, “Do you want me to take the green car,”
seems to assert that there is a green car. Some courts have taken the approach that, if the command
or question contains an implied assertion, or if the connotation shows a positive declaration, the
utterance is a statement for purposes of the hearsay definition. See U.S. v. Summers, 414 F.3d 1287
(10th Cir. 2005). Other courts take a stricter approach and exclude questions and commands from
the definition of statement. See U.S. v. Lewis, 902 F.2d 1176, 1179 (5th Cir. 1990). One court in the
latter camp has fashioned a guideline: “[Q]uestions and inquiries are generally not hearsay because
the declarant does not have the requisite assertive intent, even if the question ‘convey[s] an implicit
message’ or provides information about the declarant’s assumptions or beliefs.” Lexington Ins. Co.
v. Western Pennsylvania Hosp., 423 F.3d 318, 329 (3d Cir. 2005).
C.	Intended Assertion
Minnesota Rule of Evidence 801(a) provides that a statement can be an assertion only if the
declarant intends it as such. Therefore, even if a command or a question might be said to contain an
implied assertion, the definition of a “hearsay” statement remains unsatisfied unless it can plausibly
be said that the declarant intended to assert something in his or her command or question. This will
often be a difficult showing to make and the party who objects to a statement as hearsay has the
burden of showing that the declarant intended to make an assertion. U.S. v. Weeks, 919 F.2d 248,
251-52 (5th Cir. 1990). To merely conclude that a question or a command implies an assertion is
an incomplete analysis, because the declarant’s intent must also be determined. Furthermore, the
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determination of intent must be made from the declarant’s point of view. Therefore, even if the
hearer infers an assertion, the hearsay definition is not satisfied unless it can also be said that the
declarant intended the statement as an assertion.
D.	Nonverbal Conduct
This can be said to be the “declarant’s” substitute for specific words. The issue is whether
there has been an intelligible communication, as opposed to something vague or ambiguous or
unintelligible. There is usually little problem, depending on context, with head nods and finger
pointing; such nonverbal conduct often is clearly assertive and is universally recognized as such.
So if, in response to the question, “Where are the drugs?” a person points to the trunk of a car, there
is little doubt that the person intended to assert that the drugs were in the trunk of that car. See U.S.
v. Caro, 569 F.2d 411, 416 n.9 (5th Cir. 1978). On the other hand, suppose the issue is whether
water from a certain source was unsafe to drink. Evidence that the plaintiff, who contended that the
water was unsafe, was seen drinking it does not show an assertion—that is, it does not show that
the plaintiff intended the act of drinking to be the equivalent of a communication that “I believe this
water to be safe to drink.” We are left then simply with nonassertive conduct that does not implicate
the hearsay rule. Or suppose the judge overrules an objection and the objector slaps his own forehead
with his open palm. Is this an assertion? To be so, we all must be able reasonably to agree on what
is being said. Is the lawyer disagreeing with the judge? Chastising himself for a bad objection?
Slapping a mosquito that has gotten into the courtroom and landed on the lawyer? It is all very
unclear, and so cannot qualify as an assertion.
E.	Other Than While Testifying
Hearsay statements are those that have been made other than while a witness is testifying
and is narrating from his or her present recollection. The judge can view this requirement as a “where
rule,” a “when rule,” and a “repeated-statement rule.”
•

Where: The statement was made out of court, not during this trial, not from the
witness stand.

•

When: The statement was originally made at some time other than the present,
from the witness stand.

•

Repeated: The statement, which was originally made at some other time, is repeated
now by the witness.
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F. By a Person
This is a simple and clear requirement, but there is one area that some advocates get confused
about—namely, statements that are products of machines, particularly computerized statements.
The distinction to be made is between computer-stored and computer-generated statements. The
former, such as emails or word processing documents, are created entirely by persons and are simply
held by the machine. They qualify as statements by persons. The other category involves output
that comes from the machine. Even though a person has created the program to be used and has
input information to trigger the operation of the machine, it is the machine, and not the person, that
creates the final product. There is no hearsay issue with computer-generated statements. See U.S. v.
Lemmons, 532 F.3d 1251, 1264 (11th Cir. 2008), cert. denied, 129 S.Ct. 524 (2008).
G.	Offered to Prove the Truth of the Matter Asserted
This can be the most challenging portion of the definition. It is the “purpose” portion of the
hearsay rule and it asks the question, “Why is this out-of-court statement being offered in evidence?”
There are two possibilities: (1) because the proponent wants the jury to believe the statement is true;
or (2) because the statement’s truth or falsity does not matter, but it is significant that the statement
was made. This second possibility requires the answer to another question: “How is it relevant to
show merely that the statement was made?” In other words, to what fact of consequence does the
mere utterance of the statement pertain, and how does it make that fact more or less likely than it
would be without the statement? Or, another way to approach the issue is as either (1) relevancy
tied to the statement’s truth, or (2) relevancy apart from the statement’s truth. Once the purpose of
the statement is known, the judge can make the appropriate determination. If offered to have the
jury believe it, the judge makes a hearsay analysis. If offered merely to show that the statement was
made, the judge makes a relevancy analysis and disregards the hearsay rules. Furthermore, purpose
must be shown; it is not sufficient for the proponent merely to declare some non-hearsay purpose.
Some of the recurring issues that might qualify ostensible hearsay as non-hearsay because of its nonhearsay purpose are:
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•

notice or knowledge, see Lake Superior Ctr. Auth. v. Hammel, Green & Abrahamson,
Inc., 715 N.W.2d 458, 481 (Minn. Ct. App. 2006);

•

warning;

•

motive, see U.S. v. Looking Cloud, 419 F.3d 781, 787-88 (8th Cir. 2005);

•

state of mind;

•

conduct in good faith or bad faith;
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•

threat;

•

fraud;

•

independent legal significance, that is, the very utterance of the words results in a
legal consequence, such as the acceptance of an offer, the statement of donative
intent, the establishment of a legal relationship, or the acknowledgment of
possession, see Moore v. Plaster, 313 F.3d 442, 444 (8th Cir. 2002);

•

effect on the listener, see State v. Martinez, 694 N.W.2d 86, 91 (Minn. Ct. App.
2005);

•

reason for, or purpose of, some action, see State v. Ford, 322 N.W.2d 611, 614-15
(Minn. 1982); Int’l Fin. Serv., Inc. v. Franz, 515 N.W.2d 379, 388-89 (Minn. Ct.
App. 1994);

•

to provide a context or foundation for admissible evidence, see State v. Tovar, 605
N.W.2d 717, 726 (Minn. 2000); State v. Becker, No. A10-337, 2011 Minn. App.
Unpub. LEXIS 54, at *14 (Minn. Ct. App. Jan. 18, 2011); or

•

impeachment, see State v. Carillo, 623 N.W.2d 922, 928-29 (Minn. Ct. App. 2001).

§ 18.5	Issues Relating to Prior Statements that are Exluded
from the Hearsay Definition
Minnesota Rule of Evidence 801(d)(1) excludes four types of prior out-of-court statements
from the definition of “hearsay,” even though they fit that definition. There are two categories of
foundation requirement for these statements that the judge must be concerned with. The first is the
general foundation requirement that applies to all prior statements. The second is the foundation that
applies uniquely to each particular statement.
A. General Foundation
Before a prior statement is admissible as non-hearsay, (1) the witness who made the
statement must testify at the trial or hearing, and (2) the witness must be “subject to cross-examination
concerning the statement.” Minn. R. Evid. 801(d)(1). If these foundational requirements cannot be
met, the statement is excludable hearsay, unless an exception is found. Note that:
•

The rule does not preclude the introduction of a prior statement through a witness
other than one who made the statement, as long as the statement-maker testifies
and can be cross-examined about the statement. See United Staes v. Hebeka, 25
F.3d 287 (6th Cir. 1994).
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•

“Subject to cross-examination” does not mean subject to successful or effective
cross-examination. Rather, there must be an opportunity to cross-examine
the witness about the statement. See U.S. v. Owens, 484 U.S. 554 (1988). The
requirement is satisfied even if the witness has a memory loss. Id. However, the
witness’s refusal to testify, or the witness’s assertion of privilege or a constitutional
protection, such as the right against self-incrimination, which entirely precludes
any cross-examination, would make the statement inadmissible under this rule. See
State v. Hansen, 312 N.W.2d 96, 102 (Minn. 1981); State v. Morales, 788 N.W.2d
737, 759 (Minn. 2010); U.S. v. Torres-Ortega, 184 F.3d 1128 (10th Cir. 1999).

•

A statement that is admissible under Minnesota Rule of Evidence 801(d)(1) may
nevertheless be excludable under some other rule.

B. Particular Foundations
If the general foundation is satisfied, the judge must consider the type of statement being
offered, and must apply the foundation rule for that type, as follows:
•
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Prior inconsistent statement. Minn. R. Evid. 801(d)(1)(A). The three particular
foundation requirements are (1) the statement is inconsistent with the witness’s
current testimony; (2) the prior statement was made under oath subject to the
penalty of perjury; and (3) the statement was made at a trial, hearing, or other
proceeding, or in a deposition. Note that:
▪▪

“[I]nconsistency is not limited to diametrically opposed answers but may
be found in evasive answers, inability to recall, silence, or changes of
position.” U.S. v. Dennis, 625 F.2d 782, 795 (8th Cir. 1980). See also State
v. Amos, 658 N.W.2d 201, 205 (Minn. 2003); U.S. v. DiCaro, 772 F.2d
1314, 1321 (7th Cir. 1985); U.S. v. Matlock, 109 F.3d 1313 (8th Cir. 1997),
cert. denied 522 U.S. 872 (1997).

▪▪

There is a question of whether a witness’s current lack of memory is
inconsistent with a prior statement. A genuine lack of memory is not
inconsistent with the witness’s prior statement, and the prior statement
is not admissible under this rule. See U.S. v. Palumbo, 639 F.2d 123 (3d
Cir. 1981). On the other hand, if the witness is faking a current lack of
memory, there is an inconsistency, and the prior statement is admissible.
See U.S. v. Thompson, 708 F.2d 1294 (8th Cir. 1983). The judge has broad
discretion to determine whether the memory loss is genuine or faked. Id.
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See State v. Caine, 746 N.W.2d 339, 349-51 (Minn. 2008); State v. Amos,
658 N.W.2d 201, 205-06 (Minn. 2003).

•

•

▪▪

“Other proceeding” includes a grand jury proceeding. U.S. v. Distler,
671 F.2d 954, 958-59 (6th Cir. 1981), cert. denied, 454 U.S. 827 (1981).
However, it does not include police station interrogations even if the
statement is given under oath. U.S. v. Day, 789 F.2d 1217, 1222-23 (6th
Cir. 1986).

▪▪

Statements offered under this rule are substantive evidence. If a prior
inconsistent statement does not qualify for admission under this rule, it
is admissible only for impeachment, and the judge must give a limiting
instruction as to that limitation. See State v. Moua, 678 N.W.2d 29, 37
(Minn. 2004).

Prior consistent statement. Minn. R. Evid. 801(d)(1)(B). The two particular
foundation requirements are (1) the prior statement is consistent with the witness’s
current testimony, and (2) and the statement would be helpful to the jury in deciding
the witness’s credibility. Note that:
▪▪

Two frequent, but not exclusive, uses of this rule are to show a fresh
complaint in a sex-offense prosecution, and to rebut a challenge to a
witness’s testimony as materially inaccurate, falsified, or as having been
improperly influenced by threats, bribes or other inducements.

▪▪

The witness’s current testimony and his or her prior statement need not be
identical, but must be reasonably consistent in all material respects. See
State v. Zulu, 706 N.W.2d 919, 924 (Minn. Ct. App. 2005).

Statement of prior identification. Minn. R. Evid. 801(d)(1)(C). The particular
foundation requirement is a showing that the witness perceived, and then identified
a person. There are no requirements as to the time, place, duration, or quality of
the perception, but the rule allows the judge to consider such factors because the
condition precedent to admissibility under this rule is the judge’s satisfaction that
the circumstances of the prior identification demonstrate its reliability. Note that
the prior identification need not be consistent with the witness’s current testimony.
See State v. Gatlin, 295 N.W.2d 538, 540 (Minn. 1980); U.S. v. Lopez, 271 F.3d
472, 483-84 (3d Cir. 2001). Furthermore, the prior identification can be in person,
from a photograph, from a line-up or show-up, from a sketch, or at a previous
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hearing. Id. But, in Minnesota, this category applies only to the identification of an
unknown person. See State v. Robinson, 718 N.W.2d 400, 408 (Minn. 2006).
•

Statement of prior description or explanation of an event or condition.
Minn. R. Evid. 801(d)(1)(D). The particular foundation requirements are (1)
the witness described or explained an event or condition (2) while perceiving it
or immediately thereafter. Note that timing is critical. The statement must have
occurred either contemporaneously with the event or condition, or “immediately”
afterward. Simultaneity, or in the alternative, immediacy, is part of the foundation
requirement and must be shown affirmatively. Therefore, if the requisite timing is
not demonstrated, the statement cannot qualify under this rule. See State v. Farrah,
735 N.W.2d 336, 344 (Minn. 2007); State v. Pieschke, 295 N.W.2d 580, 583 (Minn.
1980); Melius v. Melius, 765 N.W.2d 411, 418 (Minn. Ct. App. 2009); U.S. v. Cruz,
765 F.2d 1020, 1024 (11th Cir. 1985). Furthermore, the maker of the statement
must have had personal knowledge of the event or condition being described or
explained. See Bemis v. Edwards, 45 F.3d 1373-74 (9th Cir. 1995).

§ 18.6	Issues Relating to Prior Statements by Parties
Minnesota Rule of Evidence 801(d)(2) defines five categories of statements made by parties to
the case as non-hearsay. There are three general foundation requirements for every type of statement
under this rule: (1) the statement must have been made by, or must be attributable to, a formal party
to the case, Langford Tool & Drill Co. v. Phoenix Biocomposities LLC, 668 N.W.2d 438, 445-46
(Minn. Ct. App. 2003); (2) the statement must be offered against, and not in favor of, that party; and
(3) the party against whom the statement is offered must be an “opponent” of the party offering the
statement. When offered by the party, or in the party’s favor, or when the party against whom the
statement is offered is a co-party of the offeror and no claim has been asserted between them, the
statement is hearsay and is inadmissible unless an exception is applicable. See U.S. v. Harwood, 998
F.2d 91 (2d Cir. 1993). Note that:
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•

These statements need not be “admissions,” nor need they be against the interests of the
parties who made them. See U.S. v. Reed, 227 F.3d 763, 770 (7th Cir. 2000).

•

Statements under this rule need not be based on personal knowledge. See Mahlandt
v. Wild Canid Survival & Research Ctr., Inc., 588 F.2d 626, 630-31 (8th Cir. 1978).
However, Minnesota’s rule is otherwise depending on the source of the statement.
See Kelly v. Ellefson, 712 N.W.2d 759 (Minn. 2006). Statements in pleadings do not
qualify, nor do statements in interrogatories, unless they have been made on personal
knowledge. Id.
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•

Minnesota Rule of Evidence 701 as to the admissibility of opinions does not apply to
statements under this rule. See Russell v. United Parcel Serv., Inc., 666 F.2d 1188, 1190
(8th Cir. 1981).

•

A statement that qualifies under Minnesota Rule of Evidence 801(d)(2) as non-hearsay
may nevertheless be excludable under another rule.

The five categories of statements and their respective foundation requirements are as follows.
Note that only one category involves statements that the party made himself or herself. The other
categories include statements by others that are attributable or chargeable to the party.
1. Own. A party to the case makes his or her own statement in his or her individual capacity
(on his or her own behalf, for himself or herself), or in some representative capacity.
Minn. R. Evid. 801(d)(2)(A).
2. Adopted. Someone has made a statement and a party has “manifested” an adoption of
that statement or a belief in its truth. Minn. R. Evid. 801(d)(2)(B). See State v. Flores,
595 N.W.2d 860, 867-68 (Minn. 1999).
3. Authorized. Someone has made a statement that a party authorized the statementmaker to make. Minn. R. Evid. 801(d)(2)(C). See State v. Wembley, 712 N.W.2d 783,
794 (Minn. Ct. App. 2006).
4. Agency. An agent or employee of a party has made a statement in that capacity which
concerns something within the scope of that relationship. Minn. R. Evid. 801(d)(2)(D).
See Norby v. Bankers Life Co. of Des Moines, Iowa, 481 F.3d 630, 636 (8th Cir. 2007).
An independent contractor’s statements do not qualify as non-hearsay under this rule.
See Powers v. Coccia, 861 A.2d 466, 470 (R.I. 2004); Murray v. U.S., 73 F.3d 1448,
1456 (7th Cir. 1996) (doctors were independent contractors and their statements were
hearsay as against hospital where they were employed). Additionally, “scope” does not
require that the declarant be at work or otherwise on duty. See Sea-Land Serv., Inc. v.
Lozen Int’l L.L.C., 285 F.3d 808, 820-21 (9th Cir. 2002) (internal email admissible).
5. Co-conspirator. A party’s co-conspirator has made a statement during the existence of
the conspiracy and in furtherance of it. Minn. R. Evid. 801(d)(2)(E). See Bourjaily
v. U.S., 483 U.S. 171 (1987). These statements are ordinarily not testimonial and
so do not implicate Crawford. U.S. v. Singh, 494 F.3d 653, 658-59 (8th Cir. 2007).
Before allowing a co-conspirator’s statement into evidence under this rule, the judge
must require assurance that the conspiracy can be proved. This is foundational under
Minnesota Rule of Evidence 104(a). For such assurance, the judge may require an
adequate offer of proof. See U.S. v. Bell, 573 F.2d 1040, 1044 (8th Cir. 1978).
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•

Particular party-statement issues:
▪▪
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Adoptive statements—Minn. R. Evid. 801(d)(2)(B): The key for the judge
ruling on this issue is determining whether the circumstances reasonably
support the inference that a party has accepted the statement as the party’s own
or has joined in it. The judge must look for words or conduct or a combination
that “manifest” the adoption.
--

It can be an express adoption, such as “I agree.”

--

It can occur by silence or acquiescence, but it must have been
reasonable to expect a response or act of opposition. See U.S. v.
Henke, 222 F.3d 642 (9th Cir. 2000).

--

It can take the form of receipt of statement and action in accord. See
Pilgrim v. Trs. of Tufts College, 118 F.3d 864, 870 (1st Cir. 1997).

--

It can take the form of repeating a statement in such a way as to support
the conclusion that the statement has been adopted. See Wagstaff v.
Protective Apparel Corp., 760 F.2d 1074, 1078 (10th Cir. 1985).

•

Authorized statements—Minn. R. Evid. 801(d)(2)(C): The keys for the judge ruling
on this issue are (1) finding particular words or acts that can reasonably be said to
be a party’s authorization, and (2) pinpointing the scope of the authorization. The
authorization must concern the subject matter of the statement. Commands, directives,
standing orders, custom and practice, and knowledge and acquiescence are relevant
areas of scrutiny. See Mahlandt v. Wild Canid Survival & Research Ctr., Inc., 588 F.2d
626, 629-31 (8th Cir. 1978). The relationship between the party and the declarant is
not significant. The declarant can be the party’s agent or employee, or can stand in no
formal relationship at all with the party. The critical, determinative factor is that the
party has authorized the declarant to make the statement.

•

Agent/employee statements – Minn. R. Evid. 801(d)(2)(D): There are three foundation
keys for the judge to consider as to statements offered under this rule: (1) Was there
an agency or employment relationship between the party and the declarant? (2) Was
that relationship in existence when the declarant made the statement? (3) Did the
statement concern a matter within the scope of that relationship? If these questions can
be answered affirmatively, the foundational elements are satisfied, and the statement
binds the party even if the party did not specifically authorize the statement, and even
if the declarant had no authority to speak for the principal. See Corley v. Burger King
Corp., 56 F.3d 709, 710 (5th Cir. 1995). Of course, the proponent of the statement
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has the burden of establishing foundation. See Merrick v. Farmers Ins. Group, 892
F.2d 1434, 1440 (9th Cir. 1990). Note that sometimes a question arises as to whether
attorneys, expert witnesses, and government agents can be deemed “agents” of parties.
Federal case law has provided some answers:

•

▪▪

Attorneys can be considered agents. See U.S. v. McKeon, 738 F.2d 26 (2d Cir.
1984); U.S. v. GAF Corp., 928 F.2d 1253, 1259 (2d Cir. 1991); U.S. v. Jung,
473 F.3d 837, 841 (7th Cir. 2007), cert. denied, 552 U.S. 933 (2007). Before
admitting such a statement, the judge should read these and any related cases.

▪▪

Expert witnesses can be considered agents in cases in which they testify, but
their statements cannot be used as agency statements in subsequent cases
without a finding that they were agents in those cases. See Kirk v. Raymark
Indus., Inc., 61 F3d 147, 163-64 (3d Cir. 1995).

▪▪

Government agents in criminal cases are not considered agents for purposes
of offering their statements against the government under this rule. See U.S. v.
Prevatte, 16 F.3d 767, 779 n.9 (7th Cir. 1994).

Co-conspirator statements—Minn. R. Evid. 801(d)(2)(E): This often complicated rule
requires the judge to determine five foundation elements: (1) there was a conspiracy,
(2) the declarant was a member of the conspiracy, (3) the party was a member of the
conspiracy, (4) the statements were made while the conspiracy was in existence, and
(5) the statements were made in furtherance of the conspiracy. Note that:
▪▪

In deterimining whether there was a conspiracy, the judge may consider
the statement, but the statement alone will not be sufficient to establish the
existence of the conspiracy; there must be corroborating evidence. Minn. R.
Evid. 801(d)(2)(E).

▪▪

The judge, in his or her discretion, may admit the statement before foundation
has been laid. However, if the foundation is not ultimately supplied, the judge
must grant a mistrial, give a curative instruction, or give other appropriate
relief. Minn. R. Evid. 801(d)(2)(E). Because the judge controls the order of
the admission of evidence under Minnesota Rule of Evidence 611(a), he or
she may admit a co-conspirator’s statement without foundation, but the judge
should first be satisfied that the foundation can and will be laid. When in doubt,
the more prudent course is to require the foundation before the statement is
allowed.
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•

▪▪

A co-conspirator’s statement is admissible against a party even if the party did
not know or have dealings with the declarant. See U.S. v. Frazier, 213 F.3d
409, 415 (7th Cir. 2000), cert. denied, 531 U.S. 1015 (2000).

▪▪

Co-conspirator statements under this rule are not considered to be testimonial
for purposes of the Confrontation Clause. See U.S. v. Hargrove, 508 F.3d 449
(7th Cir. 2007).

▪▪

To qualify for admission under this rule, the statement must have been made
with the intent to advance the conspiracy, to further its objectives in some way.
Not every statement by a co-conspirator will qualify. See U.S. v. LiCausi, 167
F.3d 36 (1st Cir. 1999).

▪▪

Only statements made while the conspiracy was in existence qualify for
admission under this rule. Therefore, the critical question is: “When did the
conspiracy end?” The rule of thumb is that the conspiracy ends when its goal
has been accomplished, or when the enterprise has been abandoned. See U.S.
v. Tse, 135 F.3d 200 (1st Cir. 1998).

Minnesota’s personal knowledge anomaly—Minnesota treats some Rule 801(d)(2)
issues differently from the usual approach in other jurisdictions. Traditionally, the
801(d)(2) declarant need not have personal knowledge of the statements the declarant
makes. But the Minnesota Supreme Court seemed to hold otherwise by ruling that facts
contained in the plaintiff’s interrogatory answers were inadmissible under Minnesota
Rule of Civil Procedure 33.02 because the plaintiff lacked personal knowledge of those
facts. Kelly v. Ellefson, 712 N.W.2d 759, 769 (Minn. 2006).

§ 18.7	Issues Relating to the Rule 803 Category of Exceptions
If a statement satisfies all the elements of the hearsay definition and does not fit any of the
exclusions in Minnesota Rule of Evidence 801(d)(1) or (2), it is not admissible unless an exception
can be found. The first category of exceptions is that for which it makes no difference whether the
declarant is available to testify, or even does in fact testify. Minn. R. Evid. 803. These are exceptions
that deem certain types of statements to be trustworthy for a variety of reasons. Preliminarily, the
judge should keep two things in mind:
•
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Each exception specifies its own foundation elements to be satisfied before the exception
is applicable.
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•

Even though a statement fits an exception, the judge might rule it inadmissible under
another rule, keeping in mind that the nature and degree of the trustworthiness of the
statement are proper concerns.

A. The Excited Utterance Exception—Minnesota Rule of Evidence 803(2)
The keys for the applicability of this exception are (1) there must have been a “startling
event or condition,” (2) the declarant must have perceived the event or condition, (3) the statement
must relate to that event or condition, and (4) the statement must have been made while the declarant
was still under the stress caused by the event or condition. The trustworthiness of such a statement
lies in its spontaneity, its lack of reflection or deliberative thought. The judge must consider the
timing of the statement in relation to the startling event or condition and what, if anything, has
occurred between the event or condition and the making of the statement. If the statement likely is
the product of reflection or has been influenced by intervening factors, spontaneity is diminished
or lost altogether, and the statement’s trustworthiness is lost. The passage of time alone is not
determinative, because stress can persist. The key is the effect of the passage of time or other facts,
such as outside influence, on the mind of the declarant. And merely because questions might have
been asked of the declarant after the event will not necessarily preclude spontaneity. See U.S. v. Joy,
192 F.3d 761, 766-67 (7th Cir. 1999), cert. denied, 530 U.S. 1250 (2000). Furthermore, of concern
are the nature of the event or condition (that is, whether it likely would produce stress) and the nature
of the declarant (that is, whether this declarant would likely experience stress or would do so for the
period of time that passed before the statement was made). See State v. Daniels, 380 N.W.2d 777,
785-86 (Minn. 1986).
B. The Mental, Emotional or Physical State Exception—Minnesota Rule of
Evidence 803(3)
This exception allows statements made by a person about his or her state of mind, intent,
plan, motive, design, emotion, mental feeling, sensation, physical condition and health, pain, and
the like that were existing when the statements were made. See State v. DeRosier, 695 N.W.2d 97,
104-05 (Minn. 2005). It does not include a statement of memory or belief if the statement is offered
to prove what was remembered or believed, unless the statement relates to the execution, revocation,
identification, or terms of the declarant’s will. See State v. Bradford, 618 N.W.2d 782 (Minn. 2000).
Note that:
•

To be admissible, the statement must relate to the declarant’s, rather than someone
else’s, mental, emotional or physical state.

•

See Hong v. Children’s Mem’l Hosp., 993 F.2d 1257, 1265 (7th Cir. 1993), cert.
denied, 511 U.S. 1005 (1994). Of course, ordinarily a person’s state of mind is not
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relevant unless some issue in the case specifically makes it so. See State v. Bauer,
598 N.W.2d 352, 367 (Minn. 1999); State v. Gassler, 505 N.W.2d 62, 71 (Minn.
1993).
•

This exception incorporates the Hillmon doctrine, which allows statements as to
mental state to show the declarant’s subsequent conduct. See Mut. Life Ins. Co. of
New York v. Hillmon, 145 U.S. 285 (1892).

•

If the statement is a mixture of a then-existing state and a recollection, the portion
reflecting memory does not qualify for admission and must be excluded under this
exception. See U.S. v. Joe, 8 F.3d 1488, 1492-93 (10th Cir. 1993).

•

Another distinction needs to be made between an expression of a then-existing
mental, emotional, or physical state and an explanation as to why the declarant is
experiencing such a state. The explanations are not within the exception and are
inadmissible. See McInnis v. Fairfield Cmtys, Inc., 458 F.2d 1129, 1143 (10th Cir.
2006).

•

Statements as evidence of joint conduct might be admissible. If the declarant states
that he or she plans to do an act with another, the majority rule is that statement
might be admissible as evidence that both engaged in that conduct. See U.S. v.
Pheaster, 544 F.2d 353, 374-80 (9th Cir. 1976), cert. denied, 429 U.S. 1099 (1977).
Some courts, following the minority rule, will not allow such statements without
independent evidence corroborating the conduct. See U.S. v. Delvecchio, 816 F.2d
859, 862-63 (2d Cir. 1987).

C. The Medical Diagnosis or Treatment Exception—Minnesota Rule of
Evidence 803(4)
The key to the admissibility of these statements is that they must be reasonably pertinent to
the diagnosis or treatment the declarant is seeking. The exception lists several types of statements
that fit the exception: medical history, past symptoms, present symptoms, pain, sensations, inception
of the problem, and “general character of the cause or external source” of the condition. Minn. R.
Evid. 803(4). The question the judge faces is straightforward: Is the information contained in the
statement something that is necessary, useful, or helpful in diagnosing or treating the declarant’s
condition? Although frequently the judge can answer that question without the help of an expert,
sometimes an expert is necessary to resolve the issue. In a car accident case, it would seem pertinent
that the declarant was injured in a motor vehicle accident, and that the accident occurred while the
cars were traveling at a high rate of speed, but it would not be pertinent to know that one car ran a
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red light, or that one was driven by a particular person. See Rock v. Huffco Gas & Oil Co., 922 F.2d
272 (5th Cir. 1991). Note that:
•

To qualify under this exception, the statement does not have to be made to a
physician or other medical professional, as long as it is pertinent to diagnosis or
treatment. See State v. Larson, 472 N.W.2d 120, 125-27 (Minn. 1991), cert. denied,
502 U.S. 1071 (1992); Davignon v. Clemmey, 322 F.3d 1 (1st Cir. 2003).

•

Although statements of causation that are pertinent to diagnosis or treatment are
admissible, statements assigning fault or blame or identity are not. See Cook v.
Hoppin, 783 F.2d 684 (7th Cir. 1986).

•

Statements as to fault and identity might be admissible in child sex-abuse cases
because “sexual abuse involves more than physical injury; the physician must be
attentive to treating the victim’s emotional and psychological injuries, the exact
nature and extent of which often depend on the identity of the abuser.” U.S. v.
Yazzie, 59 F.3d 807, 812 (9th Cir. 1995).

•

The exception allows statements made to a physician retained solely to testify as
an expert, because the rule makes no distinction between doctors who will only
diagnose and those who will also treat. See U.S. v. Whitted, 11 F.3d 782 (8th Cir.
1993).

•

Statements by others, such as family members or bystanders, about a person’s
medical condition are also admissible if they are pertinent to diagnosis or treatment.
See Cook v. Hoppin, 783 F.2d 684 (7th Cir. 1986); Gordon v. Eng’g Constr. Co.,
135 N.W.2d 2002, 204-05 (Minn. 1965).

D. Exceptions for Various Records and Documents
See Chapter 17 – Rulings on Issues Relating to Documents and Other Exhibits, as to:
•

Recorded recollection (past recollection recorded)—Minn. R. Evid. 803(5). See
State v. Stone, 767 N.W.2d 735, 739 (Minn. Ct. App. 2009); State v. Zeimet, 348
N.W.2d 338, 340-41 (Minn. 1984).

•

Business records and absence of business record—Minn. R. Evid. 803(6) & (7).

•

Public records and reports, and absence of public record—Minn. R. Evid. 803(8)
& (10).

•

Vital statistics—Minn. R. Evid. 803(9).
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•

Records of religious organizations—Minn. R. Evid. 803(11).

•

Marriage, baptismal, and similar records—Minn. R. Evid. 803(12).

•

Family records—Minn. R. Evid. 803(13).

•

Documents affecting an interest in property—Minn. R. Evid. 803(14).

•

Statements in documents affecting an interest in property—Minn. R. Evid. 803(15).

•

Statements in ancient documents—Minn. R. Evid. 803(16).

•

Judgments:
▪▪

As to personal or family history—Minn. R. Evid. 803(23).

▪▪

As to general history—Minn. R. Evid. 803(23).

▪▪

As to boundaries—Minn. R. Evid. 803(23).

▪▪

As to criminal conviction—Minn. R. Evid. 803(22).

•

Market reports and commercial publications—Minn. R. Evid. 803(17).

•

Learned treatises—Minn. R. Evid. 803(18).

§ 18.8	Issues Relating to the Rule 804 Category of Exceptions
The second category of hearsay exceptions applies only if the declarant of the statement sought
to be admitted is unavailable to testify.
A.	Unavailability
Minnesota Rule of Evidence 804(a) contains an illustrative, but not exclusive, list of
situations in which a declarant is considered “unavailable” for purposes of this rule, provided that
the declarant’s unavailability is not caused by the procurement or wrongdoing of the proponent of
the statement. The judge enjoys discretion in determining unavailability. See Howard v. Sigler, 454
F.2d 115 (8th Cir. 1972). The five situations of unavailability described in Rule 804(a) are:
•
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•

Refusal—the declarant refuses to testify despite the judge’s order to do so. An
order is required. See U.S. v. Zappola, 646 F.2d 48, 54 (2d Cir. 1981), cert. denied,
459 U.S. 866 (1982).

•

Memory—the declarant testifies that he or she does not remember the subject
matter of the statement. See State v. Amos, 658 N.W.2d 201 (Minn. 2003).

•

Inability—the declarant is dead or is mentally or physically ill or infirm. This
category would likely include a child whose immaturity makes him or her
incompetent to testify. See Gregory v. State of North Carolina, 900 F.2d 705, 707
n.6 (4th Cir. 1990), cert. denied, 498 U.S. 879 (1990).

•

Absence—the declarant is absent from the trial and his or her attendance cannot be
procured by process or other means. A good-faith effort to procure the declarant’s
attendance is required. See State v. Smith, 563 N.W.2d 771, 775 (Minn. Ct. App.
1997); Ohio v. Roberts, 448 U.S. 56, 74-77 (1980). The use of the phrase “other
means” suggests that the inability to serve a subpoena on the declarant might not
be enough to satisfy the requirement of this rule. See Garcia-Martinez v. City and
Cnty. of Denver, 392 F.3d 1187, 1193 (10th Cir. 2004).

B.	Former Testimony
Minnesota Rule of Evidence 804(b)(1) states that statements made in testimony in another
hearing or in a deposition are admissible if the party or predecessor-in-interest against whom the
statement is offered “had an opportunity and similar motive to develop the testimony by direct, cross
or redirect examination.” The two keys are “opportunity” and “motive” to develop the testimony.
Only the chance to examine is required; it is irrelevant whether any examination actually occurs. See
DeLuryea v. Winthrop Lab., 697 F.2d 222, 227 (8th Cir. 1983). And when the testimony in the former
proceeding pertained to an issue that is substantially similar to the issue in the current trial, the
motive requirement is met. See State v. Stallings, 478 N.W.2d 491 (Minn. 1991) (Florence hearing
does not qualify); U.S. v. Licavoli, 725 F.2d 1040, 1048 (6th Cir. 1984).
C. Dying Declaration
Minnesota Rule of Evidence 804(b)(2) includes this exception, which applies in homicide
prosecutions and civil actions. A statement is admissible under this exception only if the declarant
believed his or her death was imminent. This means, as one court put it: “There must be a settled
hopeless expectation that death is near.” State v. Quintana, 644 P.2d 531 (N.M. 1982). It is not
sufficient that the declarant thinks death is possible or even probable—the declarant must believe it is
a certainty. Statements relating to the cause or circumstances of the impending death are admissible.
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However, the declarant must have personal knowledge of the cause or circumstances of what he or
she believes will be his or her death. Furthermore, it is irrelevant that, in the civil action, the declarant
did not die. Nevertheless, the statement is inadmissible if the declarant is available to testify. See
State v. Martin, 695 N.W.2d 578 (Minn. 2005).
D. Statement Against Interest
Under Minnesota Rule of Evidence 804(b)(3), a statement is admissible under this exception
if, at the time it was made, it is so far contrary to the declarant’s interests that a reasonable person
would not have made it unless he or she believed it to be true, and it is contrary to at least one of the
following types of the declarant’s interests:
•

pecuniary, see Johnson v. Sleizer, 129 N.W.2d 761 (Minn. 1964);

•

proprietary, see Baker v. Taylor, 54 Minn. 71, 55 N.W. 823 (1893);

•

liability—the statement tends to subject the declarant to civil or criminal liability.
See Williamson v. U.S., 512 U.S. 594 (1994). Note, however, that if the statement
tends to expose the declarant to criminal liability and is offered to exculpate the
accused, it is admissible only if corroborating circumstances clearly show its
trustworthiness. Factors to be considered as possible corroborating circumstances
are:
▪▪

the relationship between the accused and the declarant—the more distant
the relationship, the less the likelihood of fabrication;

▪▪

the spontaneity and voluntariness of the statement;

▪▪

the apparent motive, if any, for the statement;

▪▪

the timing of the statement and the formation of the relationship between
the accused and the declarant;

▪▪

the existence, if any, of an apparent desire to curry favor with the
authorities; and

▪▪

the extent to which the statement is really contrary to the declarant’s
interests.

See State v. Keeton, 589 N.W.2d 85 (Minn. 1998) (adopting the reasoning of Williamson v. U.S., 512 U.S. 594 (1994)); State v. Burrell, 697 N.W.2d 579 (Minn.
2005); U.S. v. Jackson, 540 F.3d 578, 589 (7th Cir. 2008); U.S. v. One Star, 979
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F.2d 1319, 1322 (8th Cir. 1992); and U.S. v. Ospina, 739 F.2d 488, 452 (9th Cir.
1984), cert. denied, 469 U.S. 887 (1984);
•

claim protection—the statement tends to render invalid a claim that the declarant
has against another.

“Admissions” by parties do not come under this rule. They are simply not hearsay if they
are offered against a party, and they need not be contrary to the party’s interests. Minn. R. Evid.
801(d)(2). Furthermore, the rule does not apply unless the declarant is aware that the statement is
against his or her interests. See Filesi v. U.S., 352 F.2d 339 (4th Cir. 1965).
E. Statement Relating to Personal or Family History
Under Minnesota Rule of Evidence 804(b)(4), this exception contains two categories of
statements, namely statements about the declarant’s own personal or family relationships or history,
whether or not the declarant had personal knowledge of the matter, and statements concerning the
personal or family history, or the death, of another if the declarant was related to the other or so
closely associated with the other’s family that the declarant was likely to have accurate information
about the matter asserted.

§ 18.9	ISSUES RELATING TO THE RULE 807 RESIDUAL CATCH-ALL
EXCEPTIONS
Not every possible trustworthy hearsay statement is described in the Rule 803 and Rule 804
exceptions. For those not so described, the code provides a “catch-all,” or residual exception category
allowing hearsay statements that have circumstantial guarantees of trustworthiness equivalent to
those in the described exceptions. Much of Minnesota Rule of Evidence 807 is procedural, but
the starting point in determining its applicability is the identification of the particular guarantee
of trustworthiness the statement possesses. The proponent of the statement must affirmatively
demonstrate the probable trustworthiness of the statement by showing all relevant circumstances
in which the statement was made, and the judge should have two overlapping things in mind. First,
the statement must in some way be less subject to the hearsay dangers of the absence of oath and
the lack of opportunity to observe demeanor and to cross-examine. Second, one or more of the
trustworthiness features of a described exception should exist and should be pointed out—that is, the
indicia of the statement’s reliability must be identified.
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EXAMPLE
There could be an absence of reflection, such as in the excited
utterance exception; motivation to serve one’s own interests, such as in
the medical recds exception; to foster the interests of one’s employer,
such as in the business recds exception; the desire to perform a public
duty, such as in the public records exception; or the understanding that
others will rely on information in the statements, such as in the vital
statistics exception.

Professors Prater, Capra, Saltzburg and Arguello, in their treatise Evidence: The Objection
Method, list 13 “standard factors all Courts consider in evaluating the trustworthiness of a declarant’s
statement under the residual exception.” Dennis D. Prates, Daniel J. Capra, Stephen A. Saltzburg
& Christine M. Arguello, Evidence: The Objection Method (3rd ed. 2007). These include:
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•

the relationship between the declarant and the person to whom the statement was made;

•

the capacity of the declarant at the time of the statement;

•

the personal truthfulness of the declarant;

•

whether the declarant appeared to carefully consider his or her statement;

•

whether the declarant recanted or repudiated his or her statement;

•

whether the declarant has made other statements that were either consistent or
inconsistent with the proffered statement;

•

whether the behavior of the declarant was consistent with the content of the statement;

•

whether the declarant’s memory might have been impaired due to the lapse of time
between the event and the statement;

•

whether the statement, as well as the event described by the statement, is clear and
factual, instead of vague and ambiguous;

•

whether the statement was made under formal circumstances or pursuant to formal
duties, such that the declarant would have been likely to consider the accuracy of the
statement when making it;
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•

whether the statement appears to have been made in antricipation of litigation and is
favorable to the person who made or prepared the statement;

•

whether the declarant was a disinterested bystander or rather an interested party; and

•

whether the statement was corroborated by independent evidence or similar statements
from others.

Id. at 816-18.
The “procedural” requirements of the rule are:
•

Notice—the proponent must give notice of his or her intent to offer a Rule 807 statement,
and must disclose the particulars and the name and address of the declarant.

•

Materiality—even if the statement is apparently trustworthy, it must be evidence of
a material fact. Very likely, the requirement of materiality means that the statement
should not be admitted only as to inconsequential or collateral matters.

•

Best available evidence—the statement is more probative of the point than any other
evidence that can be reasonably obtained. See Larez v. City of Los Angeles, 946 F.2d
630 (9th Cir. 1991). “More probative” does not mean “more credible.” “Probative”
means “tending to prove.” Even if a statement is probative, the jury might decide not to
believe it. See U.S. v. Welsh, 774 F.2d 670, 672 (4th Cir. 1985).

•

Administration—the purposes of the rules and the interests of justice will be served
by admitting the statement. (unpublished opinion)Among the purposes of the rules are
fairness, economy, and expeditiousness.

A question that can arise under Rule 807 has been characterized as the “near miss” inquiry.
See Turbyfill v. Int’l Harvester Co., 486 F.Supp. 232 (E.D. Mich. 1980). The question is whether a
statement that comes close to fitting into one of the described exceptions, but does not quite make
it, can yet qualify for admission under Rule 807. The answer is “yes.” See U.S. v. Laster, 258 F.3d
525 (6th Cir. 2001).
The following Minnesota cases have dealt with Minnesota Rule of Evidence 807: State v.
Holliday, 745 N.W.2d 556 (Minn. 2008); State v. Waltz, No. A06-1518, 2008 WL 467325 (Minn. Ct.
App. Feb. 12, 2008) (unpublished opinion); In the Matter of Welfare of A.H.A., No. A06-2436, 2008
WL 467421 (Minn. Ct. App. Feb. 15, 2008) (unpublished opinion); State v. Hanson, No. A06-567,
2007 WL 2177334 (Minn. Ct. App. Oct. 16, 2007) (unpublished opinion); and State v. Morales, 788
N.W.2d 737, 760 (Minn. 2010).
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§ 18.10	Issues relating to Rule 805 multiple hearsay
Minnesota Rule of Evidence 805 relates to hearsay within hearsay. If, for example, the statement
is, “Frank told me that our boss said it was not necessary for us to punch out when we took our
afternoon break,” there are two layers of hearsay, what Frank said and what the boss said. Rule 805
provides that, to be admissible, “each part of the combined statements” must conform to a hearsay
exception. Statements cannot be piggybacked See State v. Martin, 614 N.W.2d 214 (Minn. 2000);
State v. Martinez, 694 N.W.2d 86 (Minn. Ct. App. 2005); U.S. v. Portsmouth Paving Corp., 694
F.2d 312, 321-23 (4th Cir. 1982). Rule 805 issues can also have Crawford implications. See State v.
Ahmed, 708 N.W.2d 574 (Minn. Ct. App. 2006). Business and public records often contain multiple
hearsay. The satisfaction of Minnesota Rules of Evidence 803(6) or 803(8) does not carte blanch
allow all statements contained in the records. There can be statements to which other exceptions
must be identified at the risk of exclusion.

§ 18.11 The Hearsay Credibility Issue Under Rule 806
Minnesota Rule of Evidence 806 is an impeachment rule that addresses the concern of how to
challenge the credibility of a hearsay declarant or a party to whom certain statements are attributable
if the declarant or party does not testify. The concern is that if a hearsay statement is allowed and
the declarant or party does not testify, the jury might be left simply with the unchallenged statement
and virtually no way to assess the credibility of the maker of the statement. Rule 806 comes to the
rescue. See State v. Harris, 713 N.W.2d 844 (Minn. 2006); State v. Jackson, 655 N.W.2d 828 (Minn.
Ct. App. 2003); U.S. v. Lechoco, 542 F.2d 84 (D.C. Cir. 1976).
Under the rule, all the impeachment and rehabilitation methods available as to a testifying
witness are available when any of the following types of statements have been admitted:
•

any hearsay;

•

a statement that a party has authorized another to make, Minn. R. Evid. 801(d)(2)(C);

•

a statement by a party’s agent or employee, Minn. R. Evid. 801(d)(2)(D); and

•

a statement by a party’s co-conspirator, Minn. R. Evid. 801(d)(2)(E).

If the impeachment is through a prior inconsistent statement or inconsistent conduct, there is no
requirement that the declarant be given an opportunity to deny or explain the inconsistency, as there
is in Minnesota Rule of Evidence 613(b).
If the party against whom one of the listed types of statement has been admitted calls the
declarant as a witness, the party may cross-examine the witness as to the statement.
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An unsettled issue is whether the Minnesota Rule of Evidence 608(b) prohibition against
extrinsic evidence applies to hearsay declarants. See U.S. v. Saada, 212 F.3d 210 (3d Cir. 2000).

§ 18.12	Hearsay and Confrontation Clause Issues
The hearsay rules allow into evidence many types of out-of-court statements as to which the
declarants will not be present for cross-examination and have never been subjected to an opportunity
to be cross examined. As held in the seminal case of Crawford v. Washington, 541 U.S. 36 (2004),
the admission of such statements can raise serious Confrontation Clause issues for the judge to
resolve. Crawford recognizes a distinction between nontestimonial hearsay—as to which states are
free to develop exceptions—and testimonial hearsay—as to which the declarant must be unavailable
and there must have been a prior opportunity to cross-examine the declarant about the statement
before the hearsay statement is admissible. “Opportunity” to cross-examine does not mean that
cross-examination had to occur or had to be successful. See U.S. v. Owens, 484 U.S. 554 (1988).
After Crawford, the principal focus has been on determining what is and what is not testimonial in
nature. Prior to Crawford, the inquiry focused on reliability and on whether there was a firmly rooted
exception for the hearsay evidence. That inquiry, insofar as the Confrontation Clause is concerned,
is no longer a valid inquiry. See Whorton v. Bockting, 127 S. Ct. 1173 (2007).
A. What Statements are Testimonial?
Crawford does not definitively define “testimonial,” but rather leaves the task to the courts
to work out. However, it does recognize three categories of statements that are testimonial in nature:
1. ex parte in-court testimony or its functional equivalent, such as that found in
affidavits, custodial examinations, prior testimony, and similar pretrial statements;
2. extrajudicial statements contained in formalized testimonial materials, such as
affidavits, depositions, prior testimony, or confessions; and
3. statements made under circumstances that would lead an objective witness to
believe that the statements would be available for use at a later trial, for example,
statements taken by a police officer during an investigation.
Although each offer of hearsay in a criminal case must be analyzed on its own merits, the
following observations can become at least a starting point for the trial judge:
•

Under Davis v. Washington, 547 U.S. 813, 822 (2006), the “primary purpose” test
is to be used. When the primary purpose of the statement is to help the police
with an ongoing emergency, the statement is not testimonial. However, if there
is no ongoing emergency, but rather the purpose of the statement is to help prove
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past events, the statement is testimonial. See State v. Wright, 726 N.W.2d 464, 474
(Minn. 2007) (911 call was not testimonial but police interviews were).
•

In Michigan v. Bryant, 131 S. Ct. 1143, 179 L. Ed. 93 (2011), the United States
Supreme Court expanded and explained in more detail the primary purpose test,
emphasizing the need to engage in an objective analysis of the statements and
actions of the participants.

•

Prior statements of witnesses offered under Minnesota Rule of Evidence 801(d)(1)
are not hearsay and, therefore, should not raise a Crawford issue. But even if they
do, they are not admissible substantively unless the declarants are available at the
trial for cross-examination, thereby satisfying any confrontation right. See U.S. v.
Kappell, 418 F.3d 550 (6th Cir. 2005).

•

Prior statements offered only to impeach are not offered for their truth and thus
raise no Crawford issue.

•

Regarding statements by parties (“admissions”) offered under Minnesota Rule of
Evidence 801(d)(2):

•
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▪▪

A party’s own or adopted statements do not raise Crawford issues.

▪▪

Agency and authorized admissions might raise a Crawford issue, but only
if they can be classified as testimonial.

▪▪

Co-conspirator statements ordinarily are not testimonial. See U.S. v.
Holmes, 406 F.3d 337 (5th Cir. 2005). However, it is possible that
testimonial statements might be made to undercover law enforcement
officials.

Minnesota Rule of Evidence 803 exceptions—each statement must be examined to
determine whether it is testimonial:
▪▪

Business records offered under Minnesota Rule of Evidence 803(6) are not
likely to be testimonial. See Crawford v. Wash., 541 U.S. 36, 56 (2004);
U.S. v. Jamieson, 427 F.3d 394 (6th Cir. 2005).

▪▪

Medical records offered under Minnesota Rule of Evidence 803(3) are
ordinarily not likely to be testimonial.

▪▪

Autopsy reports are likely to be testimonial. See State v. Johnson, 756
N.W.2d 883, 891-92 (Minn. Ct. App. 2008).
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•

•

▪▪

Affidavits and certificates by state-employed laboratory technicians
indicating that a substance found in defendant’s possession was cocaine
are testimonial. See Melendez-Diaz v. Mass., 129 S. Ct. 2527, 2527-42
(2009).

▪▪

Excited utterances offered under Minnesota Rule of Evidence 803(2)
are not likely to be testimonial. Therefore, a 911 call that truly fits this
exception is not testimonial.

Minnesota Rule of Evidence 804 exceptions—each exception and each statement
offered under that exception must be examined to determine whether the statement
is testimonial:
▪▪

Prior testimony offered under Minnesota Rule of Evidence
804(b)(1) satisfies Crawford because it is not admissible unless there was
an opportunity to cross-examine.

▪▪

A dying declaration offered under Minnesota Rule of Evidence 804(b)(2)
would likely be testimonial if made to a law enforcement officer, but not
necessarily otherwise. See People v. Ahib, 25 A.D.3d 165 (N.Y. 2005).

▪▪

Statements against interest offered under Minnesota Rule of Evidence
804(b)(3) would likely be testimonial if made to law enforcement officers,
but other statements must be analyzed to determine whether they are
testimonial. See State v. Morales, 788 N.W.2d 737, 767 (Minn. 2010)
(statement against penal interest made to a friend was not testimonial).

Minnesota Rule of Evidence 807 residual hearsay exception—the statements must
be examined, but many will likely fall within the testimonial category. One type
in particular that will very likely be testimonial is a statement by police laboratory
personnel engaged in forensic analysis.
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Chapter Nineteen

Rulings on Issues Relating
to Special Relevancy Under
Minnesota Rules of Evidence
407 Through 412
Rules:

Minn. R. Evid. 407, 408, 409, 410, 411 & 412.

Scope:

Overview of the special relevancy rules with
emphasis on foundation required for applicability.

Judge Alert:

These rules primarily reflect policy limitations
on admissibility of certain evidence, most
importantly subsequent remedial measures,
settlement negotiations, plea bargains, and
victims’ prior sexual conduct in sex-offense
prosecutions (the “rape shield” rule).

§ 19.1

Evidence of subsequent remedial measures—
Minnesota Rule of Evidence 407

This is principally a policy-based rule designed to encourage people to remedy conditions,
defects, and hazards that caused or contributed to injury or other harm. It recognizes that, if evidence
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of subsequent remedial action could be used against a person as an admission of fault, there would
be a disincentive to correct problems. In applying this rule, the judge should consider the following
elements:
•

There must have been an event that resulted in some sort of harm.

•

Some measure must have been taken afterward as to the instrumentality that caused the
harm. See Myers v. Hearth Techs., Inc., 612 N.W.2d 787, 792 (Minn. Ct. App. 2001).

•

Had that measure been taken before the event, the event would have been less likely
to occur.

If those three elements are satisfied, evidence of the post-event measure is inadmissible to prove
negligence or culpable conduct. The purpose of the evidence is critical because the rule does not
require exclusion of the evidence when offered for another relevant purpose.
Among the proper other purposes, if relevant, are:
•

to prove ownership, if controverted;

•

to prove control, if controverted;

•

to prove feasibility of precautionary measures, if that is a contested issue, see Bieber v.
Stuart Mgmt. Co., No. C5-94-2272 1995 WL 311718 (Minn. Ct. App. May 23, 1995)
(unpublished opinion), review denied (Minn. July 20, 1995);

•

to rebut a claim and to support a theory of defense, see Davids v. J & L Tire and Auto,
Inc., No. C9-99-141, 1999 WL 732425 (Minn. Ct. App. Sept. 21 1999) (unpublished
opinion), review denied (Minn. Nov. 23, 1999);

•

to impeach. However, this use is limited to situations in which the witness asserts
something in the superlative that is contradicted by the subsequent remedial measure,
such as a claim that the condition was the safest it could be. See Wood v. Morbark Indus.,
Inc., 70 F.3d 1201, 1205-08 (11th Cir. 1995). Therefore, testimony by an expert that the
design of a product was excellent and proper does not open the door to impeachment
with a subsequent design change. See Kelly v. Crown Equip. Co., 970 F.2d 1273, 1279
(3d Cir. 1992). The rule of thumb is that evidence of a subsequent remedial measure is
not admissible for simple contradiction of a witness’s testimony. Id.

What is a “remedial measure”? The term is broad and may include a new warning, a change in
policy, a repair, the addition of safety features, a design change, a rule change, or disciplinary action
against an employee. But the measure must plausibly be something that likely would have prevented
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the harm had it been taken before the event in question. Note that generally, post-accident reports,
analyses, and studies are not considered to be subsequent remedial measures. See Bieber v. Stuart
Mgmt. Corp., No. C5-94-2272, 1995 WL 311718, at *2 (Minn. Ct. App. May 23, 1995) (unpublished
opinion), review denied (Minn. July 20, 1995); Brazos River Auth. v. GE Ionics, Inc., 469 F.3d 416,
430-31 (5th Cir. 2006). This is so even if the post-accident report might lead to remedial measures.
See Prentiss & Carlisle v. Koehring-Waterous, 972 F.2d 6 (1st Cir. 1992).
•

Remedial measure by third party. This is not excluded by the rule. See Diehl v. BlawKnox, 360 F.3d 426, 430 (3d. Cir. 2004).

•

Such evidence is inadmissible to prove a defect in a design-defect case. See Kallio v.
Ford Motor Co., 407 N.W.2d 92, 97-98 (Minn. 1978).

•

Such evidence is inadmissible to prove a product defect in strict liability and breach of
warranty actions. See Bilotta v. Kelly Co., Inc., 346 N.W.2d 616 (Minn. 1984).

•

Evidence of post-sale design changes and warnings is not admissible as evidence of
a subsequent remedial measure. See Meyers v. Hearth Techs., Inc., 621 N.W.2d 787,
792 (Minn. Ct. App. 2001), review denied (Minn. March 12, 2001). Furthermore, a
post-sale duty to warn is not admissible under this rule. See Beniek v. Textron, Inc., 479
N.W.2d 719, 724 (Minn. Ct. App. 1992), review denied (Minn. Feb. 19, 1992).

•

Minnesota Rule of Evidence 403 might yet be a basis for excluding evidence admissible
under Minnesota Rule of Evidence 407.

•

When Rule 407 evidence is allowed for a purpose other than to show negligence or
wrongful conduct, it will be appropriate for the judge, if requested, to give a cautionary
instruction as to the limited use of the evidence.

§ 19.2

Evidence of compromise and offers to compromise—
Minnesota Rule of Evidence 408

To encourage (or at least not to deter) settlement discussions in civil cases, Minnesota Rule
of Evidence 408 precludes evidence of certain particulars of settlement efforts when offered to
show liability, or for related purposes. This is an exclusionary rule, and not one of discretion. In re
Buckmaster, 755 N.W.2d 570, 576 (Minn. Ct. App. 2008).
Elements of the exclusion:
•

There must be a disputed claim as to its validity or amount.
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•

There must be a compromise or attempt to compromise that claim through an offer or
promise to give, an actual giving, an offer or promise to accept, or an actual acceptance
of valuable consideration.

If the elements of the exclusion are satisfied, the following evidence is inadmissible to prove
liability, the invalidity of the claim, or the amount of the claim:
•

the agreement to compromise;

•

the completed compromise; and

•

statements made or conduct engaged in during the negotiations.

Settlement evidence, if relevant, is not precluded if offered for another purpose, such as:
•

To prove the bias or prejudice of a witness. See Dornberg v. St. Paul City Ry. Co., 253
Minn. 52, 91 N.W.2d 178, 184 (1958); Croskey v. BMW of N. Am., Inc., 532 F.3d 511,
519 (6th Cir. 2008); John McShain, Inc. v. Cessna Aircraft Co., 563 F.2d 632 (2d Cir.
1977).

•

To rebut a contention of undue delay. See Freidus v. First Nat’l Bank of Council Bluffs,
928 F.2d 793 (8th Cir. 1991).

•

To show an effort to obstruct a criminal investigation or prosecution. See In re
Buckmaster, 755 N.W.2d 570, 580 (Minn. Ct. App. 2008).

•

To prove the motive or intent of a party.

•

To enforce a settlement agreement. See Cates v. Morgan Portable Bldg. Corp., 780 F.2d
683 (7th Cir. 1985).

Furthermore, evidence that is otherwise discoverable is not excluded merely because it was
presented in the course of compromise negotiations. This provision makes it clear that a party cannot
insulate materials from discovery merely by including them in settlement negotiations.
A. Party
Unlike Federal Rule of Evidence 408—which expressly provides that settlement evidence
“is not admissible on behalf of any party”—Minnesota only implies applicability to all parties to
the litigation, and a fair reading of the rule leads to the conclusion that the protection of the rule is
triggered no matter who offers or accepts or discusses settlement.
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B. Dispute
Although the rule applies only if a claim is disputed, it is not necessary that a lawsuit be
started or threatened. See In re the Matter of the Commodore Hotel Fire and Explosion Cases, 324
N.W.2d 245 (Minn. 1982). As the court stated in Alpex Computer Corp. v. Nintendo Co., Ltd., 770 F.
Supp 161, 163 (S.D. N. Y. 1991), “All that is needed for Rule 408 to apply is an actual dispute, or at
least an apparent difference of opinion between the parties as to the validity of the claim.”
C.	Impeachment
Federal Rule of Evidence 408 expressly prohibits the use of settlement evidence to impeach
by showing a prior inconsistent statement during settlement discussions or by contradiction.
Minnesota’s rule has no comparable provision, but Minnesota Rule of Evidence 403 might be used
properly to preclude such evidence if to allow it would contravene the purpose of the exclusionary
rule or create the potential for unfair prejudice or confusion. See Esser v. Brophey, 212 Minn. 194,
200, 3 N.W.2d 3, 6 (1942) (declaring settlement evidence to be “inherently prejudicial.”); Meyer v.
Pennzoil Co., 889 F.2d 1457 (5th Cir. 1989).
D. Admissibility in Related Criminal Case
Federal Rule of Evidence 408 addresses the question of whether an admission of fault or
liability in civil settlement negotiations is admissible in a related criminal case. Minnesota’s rule is
silent on that issue, but because Minnesota Rule of Evidence 408 precludes evidence of an admission
of liability without distinguishing the type of proceeding involved, the rule appears to apply to both
civil and criminal cases.

§ 19.3

Evidence of payment of medical and similar expenses—
Minnesota Rule of Evidence 409

This narrow rule precludes evidence of a payment of, or offer or promise to pay, a medical,
hospital or similar expense arising from an injury if that evidence is offered to prove liability for the
injury. The rule recognizes that humanitarian gestures should not be penalized.
•

Similar expense. The rule refers to expenses “similar” to medical or hospital expenses.
Presumably this would not include collateral losses, such as loss of wages or property
damages.

•

There need be no dispute before the rule is triggered.
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•

§ 19.4

The rule does not protect statements other than offers or promises to pay, and it does
not protect conduct other than the actual payment of medical or related expenses. So,
statements that could be construed as admissions of fault are not protected.

Evidence of pleas, plea discussions, and related
statements—Minnesota Rule of Evidence 410

This is the criminal counterpart to the civil settlement rule in Minnesota Rule of Evidence 408.
It excludes from admissibility in any civil, criminal, or administrative action, case, or proceeding
evidence of pleas and statements as follows:
•

a withdrawn plea of guilty;

•

a plea of nolo contendere;

•

an offer to plead guilty or nolo contendere to the crime charged or to any other crime;
and

•

any statements made in connection with any plea or offer to plead, whether offered in
favor of or against the person making the plea or offer.

A. Rationale
Bluntly stated, the criminal justice system would collapse if every person accused of a crime
went to trial. Plea bargains are encouraged, and this rule gives incentive to the accused to participate
in plea negotiations without fear that his or her participation will be used against him or her if efforts
to resolve the case without a trial fail. It is a broad protective rule.
B. Plea Not Withdrawn
The rule does not protect from later use a plea that has not been withdrawn. The primary use
of such a plea will be impeachment in accordance with Minnesota Rule of Evidence 609.
C. Plea Discussions
To be protected, statements must have been made in connection with plea discussions.
Under the federal rule, these discussionshave to be with prosecuting attorneys because others, such
as law enforcement personnel, ordinarily have no authority to engage in or to offer or to accept plea
bargains. See U.S. v. Mangine, 302 F.2d 819, 822 (8th Cir. 2002). However, if a law enforcement
officer has been given express authority to negotiate a plea on behalf of the prosecutor, the rule
applies. See U.S. v. Serna, 799 F.2d 842, 849 (2d Cir. 1986), cert. denied, 481 U.S. 1013 (1987).
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Minnesota Rule of Evidence 410 is a bit different, as the supreme court has stated: “Because the
drafters of [Rule 410] have chosen not to include language limiting plea discussions to situations
where an attorney for the government is involved, we will not read such language into the rule.”
State v. Smallwood, 594 N.W.2d 144, 151-52 (Minn. 1999). However, the court later stated, “If the
defendant is aware that the officer or agent has no authority to plea bargain, the defendant will not
be protected by the rule whether the defendant offers to plead guilty or makes statements that would
otherwise fall under the rule.” Id. at 153.
D.	Intent
Statements made without intending to negotiate a plea bargain, such as those made in hope
of gaining leniency, are not protected by the rule. See U.S. v. Edelman, 458 F.3d 791, 804-06 (8th
Cir. 2006). So, mere cooperation in hopes of obtaining favorable treatment without a request for a
plea bargain will not be sufficient to invoke the rule. See State v. Smallwood, 594 N.W.2d 144, 15152 (Minn. 1999).
E. Rejected Plea
Despite a plea bargain, the judge may reject an offer to plead guilty. If that happens, evidence
of the tendered plea and of all discussions relating to it is inadmissible. See State v. Robledo-Kinney,
615 N.W.2d 25 (Minn. 2000).
F.	Impeachment
A defendant cannot be impeached with statements he or she made in connection with a
withdrawn or rejected plea. See State v. Jackson, 325 N.W.2d 819 (Minn. 1982).
G. Scope
Unlike Federal Rule of Evidence 410, which protects only statements offered against the
defendant, Minnesota Rule of Evidence 410 applies to statements offered in favor of or against the
person who made the plea or the offer.

§ 19.5

Evidence of liability insurance—Minnesota Rule of
Evidence 411

The fact that a person had or did not have liability insurance is not admissible as to the issue of
whether that person was negligent or acted wrongfully. This is a rule of relevancy as well as policy.
Whether a person had or did not have insurance would appear to have negligible bearing on the
person’s acts or omissions.
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Evidence relating to liability insurance is not excluded, however, when offered to prove things
such as agency, ownership, control, or the bias or prejudice of a witness. See Clark v. Johnson
Bros. Constr., 370 N.W.2d 896, 900 (Minn. Ct. App. 1985), review denied (Minn. Sept. 19, 1985)
(improper references to insurance); Riewe v. Arnesen, 381 N.W.2d 448, 459 (Minn. Ct. App. 1986),
review denied (Minn. Mar. 27, 1986) (reference to insurance to show bias); Wilson v. Home Gas Co.,
125 N.W.2d 725, 729 (Minn. 1964) (reference to insurance to rebut party’s contention that he could
not afford medical treatment).
It should be noted that there are two keys to this rule:
1. It applies only to liability insurance. There are, of course, several other types of
insurance.
2. It applies only when the purpose of offering evidence of liability insurance, or lack
thereof, is to prove negligence or other wrongful conduct.
So, any exclusion of insurance evidence beyond these narrow parameters is improper under
Rule 411. It might well be proper under another rule, however.

§ 19.6

Evidence of past sexual conduct of sex-offense
victim—Minnesota Rule of Evidence 412

This is an evidentiary codification of the so-called “rape shield law.” It applies to prosecutions
for criminal sexual conduct and criminal sexually predatory conduct. In those cases, evidence of
the victim’s previous sexual conduct is inadmissible, and such conduct may not be referred to in
the jury’s presence unless a court order is issued in accordance with the procedural requirements of
Minnesota Rule of Evidence 412.
A. Balancing
The judge must perform a balancing test and may allow evidence of the victim’s prior
sexual conduct “only if the probative value of the evidence is not substantially outweighed by its
inflammatory or prejudicial nature.” Minn. R. Evid. 412. This is not the Minnesota Rule of Evidence
403 balancing test.
B. Circumstances
Even if the evidence survives the balancing test, it is admissible only when consent is a
defense; when the prosecution’s case includes evidence of semen, pregnancy, or disease at the time
of the incident; or, in the case of pregnancy, between the incident and trial.
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C. What Evidence May be Offered?
If consent is a defense, the evidence may be either:
•

of the victim’s sexual conduct showing a common scheme or plan similar to the
circumstances of the present case and relevant to the issue of consent; or

•

of the victim’s previous sexual conduct with the accused.

If semen, pregnancy, or disease is at issue, the accused may offer evidence of specific instances of the
victim’s previous sexual conduct to show the source of the semen, pregnancy, or disease.
D. Procedure
Rule 412 sets forth a detailed procedure for the consideration of Minnesota Rule of Evidence
412 evidence beginning with an offer of proof by motion, a hearing, and an order specifying the
extent to which the evidence is admissible.
E. Prior False Allegations of Rape
There has been some litigation regarding the admissibility of a victim’s prior false allegation
of rape. See State v. Caswell, 320 N.W.2d 417, 418-20 (Minn. 1982); State v. Goldenstein, 505
N.W.2d 332, 340-41 (Minn. Ct. App. 1993). By its express language, the rule does not appear to
apply because the evidence refers not to the victim’s sexual conduct, but rather the victim’s lie.
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Chapter Twenty

Rulings on Issues
Relating to Judicial Notice
Rules:

Minn. R. Evid. 201.

Scope:

When and how judicial notice is used.

Judge Alert:

Judicial notice is a useful tool for expediting a
civil trial and may be exercised sua sponte, but
strictly in accordance with the rule.

§ 20.1

Rulings on Issues Relating to Judicial Notice

Minnesota Rule of Evidence 201 governs judicial notice of adjudicative facts only in civil cases.
Minn. R. Evid. 201(a). As to criminal cases, the committee comment to Rule 201 is instructive: “While
it is understood that a trial judge should not direct a verdict against an accused in a criminal case, it is
less clear the extent to which the court can take judicial notice of uncontested and uncontradictable
peripheral facts or facts establishing venue.” Minn. R. Evid. 201, committee comment (1989). See,
e.g., State v. White, 300 N.W.2d 176 (Minn. 1980); State v. Trezona, 286 Minn. 531, 176 N.W.2d 95
(1970).
Trial courts should rely on applicable case law to determine the appropriate use of judicial notice
in criminal cases.
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Nearly any judicial notice in a criminal case is precarious. See In re Welfare of P.W.F., 625
N.W.2d 152, 154 (Minn. Ct. App. 2001) (trial court reversed for taking judicial notice that a knife
was designed as a weapon).
Judicial notice is a vehicle through which the judge can expedite a trial by declaring as established
certain facts that unquestionably can be proved. See State Dep’t of Highways v. Halvorson, 181
N.W.2d 473, 476 (Minn. 1970).
A. Classifications of Facts
Minnesota Rule of Evidence 201 governs judicial notice only of “adjudicative facts.” These
are facts of the kind that juries decide, that is, who/what/when/where/how/why facts. In contrast are
“legislative facts,” which involve issues of law and policy. That Minnesota Rule of Evidence 201
governs only judicial notice of adjudicative facts should not be taken to imply that other matters,
such as law, may not be subjects of judicial notice. As to other matters, this rule simply does not
apply.
B. Test
The “adjudicative facts” that are within the ambit of Minnesota Rule of Evidence 201 must
satisfy the test of indisputability—that is, they must “not be subject to reasonable dispute.”
C. Meeting the Test
Facts can meet the test of indisputability either through general knowledge or ready
verification. If a fact is indisputable because it is generally known in the court’s territorial jurisdiction,
it satisfies the test and qualifies for judicial notice. If a fact is indisputable because it can be readily
and accurately verified through “sources whose accuracy cannot reasonably be questioned,” it
satisfies the test and qualifies for judicial notice. Minn. R. Evid. 201.
D.	Facts Generally Known
To be proper for judicial notice, a fact must be a matter of common knowledge and not
merely within the knowledge of the individual judge or of a specially informed class of persons. See
Howard, McRoberts & Murray v. Starry, 382 N.W.2d 293, 297 (Minn. Ct. App. 1986); Lickfett v.
Jorgenson, 179 Minn. 321, 324, 229 N.W. 138, 139 (1930); Switzer v. Coan, 261 F.3d 985, 989 (10th
Cir. 2001). By the same token, the judge cannot refuse to take judicial notice of a commonly known
fact merely because he or she does not know the fact.
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Among the types of facts that might be generally known are the locations of streets and
structures; characteristics of certain substances, such as the slipperiness of ice; weather conditions;
common behavioral traits of animals; and similar experiential facts.
E.	Verifiable Facts
These are sometimes called “almanac facts” because they can be verified quickly and easily
by reference to recognized authoritative sources. Various scientific and technical facts fall into this
category. One very common judicially noticed “fact” is that of life expectancy, as shown in mortality
tables. Also included are census reports and vehicle speed charts, formulas, and court records. See
Opoka v. I.N.S., 94 F.3d 392, 394 (7th Cir. 1996) (judicial notice of court records).
F. Court Records and Rules
Court orders and records, as well as administrative rules and regulations, may be subjects
of judicial notice. See Mastakoski v. 2003 Dodge Durango, 738 N.W.2d 411, 413 (Minn. Ct. App.
2007); In re Welfare of the Child of T.D., 731 N.W.2d 548, 553 (Minn. Ct. App. 2007); Marshall
Produce Co. v. St. Paul Fire & Marine Ins. Co., 98 N.W.2d 280 (Minn. 1959); Bunten v. E. Minn.
Power Co., 178 Minn. 604, 228 N.W. 332 (1929); Matter of Welfare of Clausen, 289 N.W.2d 153,
157 (Minn. 1980). This category includes records and files from prior adjudicative proceedings. See
Welfare of D.J.N., 568 N.W.2d 170, 174 (Minn. Ct. App. 1997).
G. Discretionary or Mandatory
The judge can sua sponte take judicial notice at any time. Minn. R. Evid. 201(c).
The judge must take judicial notice if:
•

a party requests that the judge do so; and

•

the party supplies the judge with the information that justifies the taking of judicial
notice.

H. Parties Are Entitled to Be Heard as to the Propriety of Judicial Notice,
But They Must Make a Timely Request For a Hearing
If parties did not receive prior notification of the judicial notice, they may request an
opportunity to be heard, even after the notice has been taken. Minn. R. Evid. 201(e). See In re
Guardianship of Doyle, 778 N.W.2d 342 (Minn. 2010).
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I.

Jury Instruction

If the judge takes judicial notice, he or she “shall instruct the jury to accept as conclusive”
the judicially noticed fact. Minn. R. Evid. 201.
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Appendix

Minnesota Rules of Evidence

Effective July 1, 1977
With amendments effective through September 1, 2006

ARTICLE 1.
Rule 101
Rule 102
Rule 103
Rule 104
Rule 105
Rule 106

GENERAL PROVISIONS
Scope
Purpose and Construction
Rulings on Evidence
Preliminary Questions
Limited Admissibility
Remainder of or Related Writings or Recorded Statements

ARTICLE 2. JUDICIAL NOTICE
Rule 201 Judicial Notice of Adjudicative Facts
ARTICLE 3. PRESUMPTIONS IN CIVIL ACTIONS AND PROCEEDINGS
Rule 301 Presumptions in General in Civil Actions and Proceedings
ARTICLE 4. RELEVANCY AND ITS LIMITS
Rule 401 Definition of “Relevant Evidence”
Rule 402 Relevant Evidence Generally Admissible; Irrelevant Evidence
Inadmissible
Rule 403 Exclusion of Relevant Evidence on Grounds of Prejudice, Confusion, or
Waste of Time
Rule 404 Character Evidence Not Admissible to Prove Conduct; Exceptions;
Other Crimes
Rule 405 Methods of Proving Character
Rule 406 Habit; Routine Practice
Rule 407 Subsequent Remedial Measures
Rule 408 Compromise and Offers to Compromise
Rule 409 Payment of Medical and Similar Expenses
Rule 410 Offer to Plead Guilty; Nolo Contendere; Withdrawn Plea of Guilty

Appendix-241

Appendix – Minnesota Rules of Evidence

Rule 411 Liability Insurance
Rule 412 Past Conduct of Victim of Certain Sex Offenses
ARTICLE 5. PRIVILEGES
Rule 501 General Rule
ARTICLE 6. WITNESSES
Rule 601 Competency
Rule 602 Lack of Personal Knowledge
Rule 603 Oath or Affirmation
Rule 604 Interpreters
Rule 605 Competency of Judge as Witness
Rule 606 Competency of Juror as Witness
Rule 607 Who May Impeach
Rule 608 Evidence of Character and Conduct of Witness
Rule 609 Impeachment by Evidence of Conviction of Crime
Rule 610 Religious Beliefs or Opinions
Rule 611 Mode and Order of Interrogation and Presentation
Rule 612 Writing Used to Refresh Memory
Rule 613 Prior Statements of Witnesses
Rule 614 Calling and Interrogation of Witnesses by Court
Rule 615 Exclusion of Witnesses
Rule 616 Bias of Witness
Rule 617 Conversation with Deceased or Insane Person
ARTICLE 7.
Rule 701
Rule 702
Rule 703
Rule 704
Rule 705
Rule 706

OPINIONS AND EXPERT TESTIMONY
Opinion Testimony by Lay Witness
Testimony by Experts
Bases of Opinion Testimony by Experts
Opinion on Ultimate Issue
Disclosure of Facts or Data Underlying Expert Opinion
Court Appointed Experts

ARTICLE 8.
Rule 801
Rule 802
Rule 803
Rule 804
Rule 805
Rule 806
Rule 807

HEARSAY
Definitions
Hearsay Rule
Hearsay Exceptions; Availability of Declarant Immaterial
Hearsay Exceptions; Declarant Unavailable
Hearsay Within Hearsay
Attacking and Supporting Credibility of Declarant
Residual Exception
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ARTICLE 9. AUTHENTICATION AND IDENTIFICATION
Rule 901 Requirement of Authentication or Identification
Rule 902 Self-Authentication
Rule 903 Subscribing Witness’ Testimony Unnecessary
ARTICLE 10.
Rule 1001
Rule 1002
Rule 1003
Rule 1004
Rule 1005
Rule 1006
Rule 1007
Rule 1008

CONTENTS OF WRITINGS, RECORDINGS, AND PHOTOGRAPHS
Definitions
Requirement of Original
Admissibility of Duplicates
Admissibility of Other Evidence of Contents
Public Records
Summaries
Testimony or Written Admission of Party
Functions of Court and Jury

ARTICLE 11. MISCELLANEOUS RULES
Rule 1101 Rules Applicable
ARTICLE 1. GENERAL PROVISIONS
Rule 101. Scope
These rules govern proceedings in the courts of this state, to the extent and with the
exceptions stated in Rule 1101.
Rule 102. Purpose and Construction
These rules shall be construed to secure fairness in administration, elimination
of unjustifiable expense and delay, and promotion of growth and development of the law of
evidence to the end that the truth may be ascertained and proceedings justly determined.
Committee Comment—1977
Rule 102 sets the stage for the application of the evidentiary rules. In the
interpretation of the rules, principles of fairness and convenience should
be paramount. The rules should not be read narrowly but with a view for
accomplishing essential fairness, with a minimum of formality and procedural
obstacles in the search for the truth. The rules provide for a great deal of
flexibility and discretion. This rule urges that such discretion and flexibility be
exercised to accomplish the stated purpose.
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Rule 103. Rulings on Evidence
(a)
Effect of erroneous ruling. Error may not be predicated upon a ruling
which admits or excludes evidence unless a substantial right of the party is affected, and
(1)
Objection. In case the ruling is one admitting evidence a timely
objection or motion to strike appears of record, stating the specific ground of
objection, if the specific ground was not apparent from the context; or
(2)
Offer of proof. In case the ruling is one excluding evidence,
the substance of the evidence was made known to the court by offer or was
apparent from the context within which questions were asked.
Once the court makes a definitive ruling on the record admitting or excluding evidence, either
at or before trial, a party need not renew an objection or offer of proof to preserve a claim of
error.
(b)
Record of offer and ruling. The court may add any other or
further statement which shows the character of the evidence, the form in which
it was offered, the objection made, and the ruling thereon. Upon request of any
party, the court shall place its ruling on the record. The court may direct the
making of an offer in question and answer form.
(c)
Hearing of jury. In jury cases, proceedings shall be conducted, to the
extent practicable, so as to prevent inadmissible evidence from being suggested to the jury by
any means, such as making statements or offers of proof or asking questions in the hearing of
the jury.
(d)
Error. Nothing in this rule precludes taking notice of errors in fundamental
law or of plain errors affecting substantial rights although they were not brought to the attention
of the court.
(Amended effective September 1, 2006.)
Committee Comment—1989
Rule 103(a) codifies the existing practice in Minnesota. Only error affecting
substantial rights is actionable. Minn. R. Civ. P. 61 and Minn. R. Crim. P.
31.01. The rule does not define what is meant by substantial rights but leaves
this for case by case decision. Although there are many cases applying this
standard no clear cut definition of substantial rights has emerged. The normal
procedure in these cases appears to be an examination of the effect of the
alleged error upon the trial as a whole for determination as to whether or
not the error was prejudicial. See J. Hetland and O. Adamson, Minnesota
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Practice Rule 61 (1970) and cases cited therein. In criminal cases, certain
constitutional errors require automatic reversal, see State v. Schmit, 273
Minn. 78, 88, 139 N.W.2d 800, 807 (1966), whereas others must be harmless
beyond a reasonable doubt, Chapman v. California, 386 U.S. 18, 24, 87 S.Ct.
824, 828, 17 L.Ed.2d 705, 710, 711 (1967), and see State ex rel. Kopetka v.
Tahash, 281 Minn. 52, 56, 160 N.W.2d 399, 402 (1968). See also C. Wright,
Federal Practice and Procedure, section 856, rule 52 (1969), and cases cited
therein. In cases involving nonconstitutional errors, where the error has
the effect of depriving the defendant of a fair trial, the court has applied the
reasonable doubt standard, State v. White, 295 Minn. 217, 226, 203 N.W.2d
852, 859 (1973); and something akin to the automatic reversal standard, see,
e.g., State v. Flowers, 262 Minn. 164, 169, 114 N.W.2d 78, 81 (1962); State v.
Reardon, 245 Minn. 509, 513, 514, 73 N.W.2d 192, 195 (1955). However, in
cases involving error of a less grievous type, presumably error not affecting
the fairness of the trial process, the Court has inquired into whether it is likely
that the error played a substantial part in influencing the jury to convict. State
v. Caron, 300 Minn. 123, 127, 128, 218 N.W.2d 197, 200 (1974). See State v.
Van Alstine, Minn., 232 N.W.2d 899, 905 (1975); State v. Fields, Minn., 237
N.W.2d 634, 635 (1976); State v. Wilebski, Minn., 238 N.W.2d 213, 215 (1976).
The rule continues the existing practice of requiring not only a timely
objection, but a specific objection unless the context of the question makes
the grounds for objection obvious. See Kenney v. Chicago Great Western Ry.,
245 Minn. 284, 289, 71 N.W.2d 669, 672, 673, certiorari denied 350 U.S. 903,
76 S. Ct. 182, 100 L.Ed. 793 (1955); Adelmann v. Elk River Lumber Co., 242
Minn. 388, 393, 394, 65 N.W.2d 661, 666 (1954). Under current practice, a
motion in limine to strike or prohibit the introduction of evidence operates as
a timely objection and obviates the requirement of any further objection with
respect to such evidence. If the Court excludes evidence, an offer of proof must
be made to preserve the issue for review unless the substance of the evidence is
apparent from its context. See Auger v. Rofshus, 267 Minn. 87, 91, 125 N.W.2d
159, 162 (1963); Wozniak v. Luta, 258 Minn. 234, 241, 103 N.W.2d 870, 875
(1960); Minn. R. Civ. P. 43.03, see also Minn. R. Civ. P. 46, 59.01(6), and
Minn. R. Crim. P. 26.03 subdivision 14(1).
Rule 103(b)
This rule is adapted from Minn. R. Civ. P. 43.03. In order to determine
on review whether or not a substantial right of a party was affected by the
exclusion of evidence the reviewing court must have some information as to
the nature of the excluded testimony. Parties are entitled to have the rulings
of the court placed on the record if they so request. The rule gives the court
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authority to require that the offer of proof be in question and answer form to
provide an accurate record for review. It would also be permissible to allow
cross-examination of the witness making the offer of proof.
Rule 103(c)
The rule gives the court the discretion in the conduct of the trial to employ
procedures that would minimize the possibility of inadmissible evidence being
suggested to the jury. It puts to rest the issue that was unresolved in In re
McConnell, 370 U.S. 230, 82 S. Ct. 1288, 8 L.Ed.2d 434 (1962) as to whether
or not questions on which an offer of proof is based must be asked to a witness
in the presence of the jury.
Rule 103(d)
This subdivision (d) makes it clear that the rule is not meant to affect the
application of the “plain error” rule or the application of Minn. R. Civ. P.
51 with respect to error in fundamental law contained in instructions to the
jury. Plain error is a federal term which has recently been adopted in Minn.
R. Crim. P. 31.02. See State ex rel. Rasmussen v. Tahash, 272 Minn. 539, 550,
551, 141 N.W.2d 3, 11 (1965). The Minnesota Supreme Court has not formally
recognized the plain error rule in civil cases although in several cases they
have addressed issues on appeal that were not properly preserved by a timely
specific objection. E.g., Rosenfeld v. Rosenfeld, Minn., 249 N.W.2d 168 (1976);
Jones v. Peterson, 279 Minn. 241, 156 N.W.2d 733 (1968); Magistad v. Potter,
227 Minn. 570, N.W.2d 400 (1949).
Advisory Committee Comment—2006 Amendments
Rule 103(a)
This amendment in rule 103(a) is taken from the corresponding Fed. R.
Evid. 103 and would codify existing practice in Minnesota. See Minn. R. Evid.
103(a) comm. cmt.—1989 (“Under current practice, a motion in limine to
strike or prohibit the introduction of evidence operates as a timely objection
and obviates the requirement of any further objection with respect to such
evidence.”); Myers v. Winslow R. Chamberlain Co., 443 N.W.2d 211, 216
(Minn. App. 1989) (ruling that objections on the record in chambers need not
be repeated at trial to preserve the issue for review). But see State v. Litzau,
650 N.W.2d 177, 183 (Minn. 2002) (“Ordinarily, a party need not renew an
objection to the admission of evidence to preserve a claim of error for appeal
following a ruling on a motion in limine. If, however, excluded evidence is

Appendix-246

Rulings on Evidence

offered at trial because the court has changed its initial ruling, the objection
should be renewed at trial.”) (citation omitted).
The federal rule refers to preserving the claim of error “for appeal.” In civil
cases in Minnesota to preserve the evidentiary ruling for appeal, in addition
to a timely and specific objection, the claim also must be included in a motion
for new trial. Sauter v. Wasemiller, 389 N.W.2d 200, 201-02 (Minn. 1986).
The amendment does not prevent an attorney from making an offer of proof
where appropriate, or from renewing an objection. Repetitive, cumulative
objections should be avoided, but occasionally the context at trial is more
developed and may be different from what was anticipated at the time of the
former ruling, justifying a renewed objection and perhaps a different ruling.
Rule 104. Preliminary Questions
(a)
Questions of admissibility generally. Preliminary questions concerning
the qualification of a person to be a witness, the existence of a privilege, or the admissibility
of evidence shall be determined by the court, subject to the provisions of subdivision (b). In
making its determination it is not bound by the rules of evidence except those with respect to
privileges.
(b)
Relevancy conditioned on fact. When the relevancy of evidence
depends upon the fulfillment of a condition of fact, the court shall admit it upon, or in the
court’s discretion subject to, the introduction of evidence sufficient to support a finding of the
fulfillment of the condition.
(c)
Hearing of jury. Hearings on the admissibility of confessions shall in all
cases be conducted out of the hearing of the jury. Hearings on other preliminary matters shall
be so conducted when the interests of justice require or, when an accused is a witness, and so
requests.
(d)
Testimony by accused. The accused does not, by testifying upon a
preliminary matter, become subject to scross-examination as to other issues in the case.
(e)
Weight and credibility. This rule does not limit the right of a party to
introduce before the jury evidence relevant to weight or credibility.
(Amended effective January 1, 1990.)
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Committee Comment—1977
Rule 104(a)
		
Rule 104 sets out the relative function of the judge and jury in the trial
process. It is clear that the application of the exclusionary rules of evidence
rests in the hands of the court. To the extent that admissibility of evidence
is conditioned on the resolution of a second question (unavailability of a
witness, rule 804; qualification of expert witness, rule 702; existence of
privilege, etc.) it is the function of the court to determine whether or not the
condition has been fulfilled. Often the resolution of the second question will
involve a factual determination, and to that extent the court acts as a trier
of fact. In this capacity, the court is not bound by the exclusionary rules of
evidence other than the rules dealing with privilege. The exclusionary rules of
evidence reflect a concern over the capabilities of a lay jury to make technical
legal and factual distinctions. The same considerations are not present when
the decision as to such a preliminary question is to be made by the court.
Furthermore, in the interest of judicial time and expense practicality dictates
that the court be permitted to consider reliable hearsay, affidavit, or offers of
proof on the preliminary questions as to the competence of an offer of evidence.
See C. McCormick, Evidence section 53 (2d ed. 1972). Many existing rules
of procedure permit the court to make important decisions based on affidavit.
Minn. R. Civ. P. 43.05, 4.06, 56, 65.01, 65.02 and Minn. R. Crim. P. 28.05
subd. 5(2), 32. The policy behind preserving the confidentiality of certain
communications would be destroyed by permitting the court to inquire into
privilege.
The rule should continue existing practice in Minnesota. See State v. Martin,
293 Minn. 116, 125, 197 N.W.2d 219, 225 (1972) where the court discusses
this rule with apparent approval.
Rule 104(b)
Rule 104(a) must be read consistently with 104(b) and (c). Pursuant to
rules 401-403 the court must make a determination as to the relevance and
admissibility of an offer of evidence. If the relevance of the offer is dependent
on the existence of a second fact the court’s function is to determine whether
there is sufficient evidence admitted for a jury decision as to the existence of
the second fact. It is for the jury to determine whether or not the second fact
is established and the weight to be given the original offer. Questions of fact
are deemed to be appropriate for jury determination. To permit the court to
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determine preliminary questions of this nature would be to severely limit the
fact finding function of the jury.
For specific application of this provision see rules 901 and 1008. The
Committee recommends the rule as provided in the Uniform Rules of Evidence
since it clearly preserves the court’s control over the order of proof.
Rule 104(c)
Preliminary hearings on the admissibility of confessions must be heard
outside of the presence of the jury. Jackson v. Denno, 378 U.S. 368, 394, 84
S. Ct. 1774, 1790, 12 L.Ed.2d 908, 925, 926, 1 A.L.R.3d 1205 (1964); State
ex rel. Rasmussen v. Tahash, 272 Minn. 539, 554, 141 N.W.2d 3, 13 (1965),
and Minn. R. Crim. P. 7.01, 8.03 and 11.02. The second sentence of the rule is
applicable to both civil and criminal proceedings.
Hearings on preliminary questions should be heard outside of the presence
of the jury when requested by the accused or where the interests of justice so
require. This is consistent with rule 103(c). See Minn. R. Crim. P. 7.01, 8.03
and 11.02 for specific types of preliminary questions that are resolved at the
omnibus hearing in a criminal case.
Rule 104(d)
This rule limits the court’s discretion as to the scope of cross-examination
pursuant to rule 611(b). The rule does not speak to the issue of the subsequent
use of testimony on preliminary matters.
Rule 105. Limited Admissibility
When evidence which is admissible as to one party or for one purpose but not
admissible as to another party or for another purpose is admitted, the court, upon request, shall
restrict the evidence to its proper scope and instruct the jury accordingly.
Committee Comment—1977
Consistent with rule 103 the rule places the burden on the opposing party
to request a limiting instruction before a court is required to give such an
instruction. This is generally consistent with existing practice. State v.
DeZeler, 230 Minn. 39, 48, 41 N.W.2d 313, 319, 15 A.L.R.2d 1137 (1950);
State v. Soltau, 212 Minn. 20, 25, 2 N.W.2d 155, 158 (1942). The rule should
not be read to indicate that a limiting instruction in every case will cure any
potential prejudice that might be encountered by the admission of the evidence.
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E.g., Bruton v. United States, 391 U.S. 123, 88 S. Ct. 1620, 20 L.Ed.2d 476
(1968). Such a decision is for the court to make under rule 403 or applicable
statutory or constitutional provisions.
Rule 106. Remainder of or Related Writings or Recorded Statements
When a writing or recorded statement or part thereof is introduced by a party, an
adverse party may require the introduction at that time of any other part or any other writing or
recorded statement which ought in fairness to be considered contemporaneously with it.
Committee Comment—1977
The rule extends the present rule with regard to depositions to other writings
and recordings. Minn. R. Civ. P. 32.01(4). The rule is not intended to apply to
conversations.
ARTICLE 2. JUDICIAL NOTICE
Rule 201. Judicial Notice of Adjudicative Facts
(a)
in civil cases.

Scope of rule. This rule governs only judicial notice of adjudicative facts

(b)
Kinds of facts. A judicially noticed fact must be one not subject to
reasonable dispute in that it is either (1) generally known within the territorial jurisdiction of
the trial court or (2) capable of accurate and ready determination by resort to sources whose
accuracy cannot reasonably be questioned.
or not.

(c)

When discretionary. A court may take judicial notice, whether requested

(d)
When mandatory. A court shall take judicial notice if requested by a
party and supplied with the necessary information.
(e)
Opportunity to be heard. A party is entitled upon timely request to an
opportunity to be heard as to the propriety of taking judicial notice and the tenor of the matter
noticed. In the absence of prior notification, the request may be made after judicial notice has
been taken.
(f)
proceeding.
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(g)
Instructing jury. The court shall instruct the jury to accept as conclusive
any fact judicially noticed.
(Amended effective January 1, 1990.)
Committee Comment—1989
Rule 201(a)
The rule governing judicial notice is applicable only to civil cases. The status
of the law governing the use of judicial notice in criminal cases is unsettled
and not appropriate for codification. While it is understood that a trial judge
should not direct a verdict against an accused in a criminal case, it is less
clear the extent to which the court can take judicial notice of uncontested
and uncontradictable peripheral facts or facts establishing venue. See e.g.,
State v. White, 300 N.W.2d 176 (Minn. 1980); State v. Trezona, 286 Minn.
531, 176 N.W.2d 95 (1970). Trial courts should rely on applicable case law to
determine the appropriate use of judicial notice in criminal cases.
This rule is limited to judicial notice of “adjudicative” facts, and does
not govern judicial notice of “legislative” facts. The distinction between
adjudicative and legislative facts was developed by Professor Kenneth C.
Davis. An Approach to Problems of Evidence in the Administrative Process,
55 Harv. L. Rev. 364, 404-407 (1942); Judicial Notice, 55 Colum. L. Rev. 945
(1955); Administrative Law Text, Ch. 15 (3d ed. 1972).
Adjudicative facts generally are the type of facts decided by juries. Facts
about the parties, their activities, properties, motives, and intent, the facts that
give rise to the controversy, are adjudicative facts.
Legislative facts involve questions of law and policy and normally are
decided by the court. See Beaudette v. Frana, 285 Minn. 366, 372, 173 N.W.2d
416, 419, 420 (1969) where the Court notices the effect which various courses
of conduct might have upon the integrity of the marriage relationship. See
also McCormack v. Hankscraft Co., 278 Minn. 322, 338, 154 N.W.2d 488,
500 (1967) “(e)nlarging a manufacturer’s liability to those injured by its
products more adequately meets public policy demands to protect consumers
from the inevitable risks of bodily harm created by mass production and
complex marketing conditions.” The Committee was in agreement with the
promulgators of the federal rule of evidence in not limiting judicial notice of
legislative facts. See United States Supreme Court Advisory Committee Note.
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Rule 201(b)
Minnesota has traditionally limited judicial notice of adjudicative facts to
situations incapable of serious dispute. See State ex rel. Remick v. Clousing,
205 Minn. 296, 301, 285 N.W. 711, 714, 123 A.L.R. 465 (1939). This includes
matters capable of accurate and ready determination. See Bollenbach v.
Bollenbach, 285 Minn. 418, 429, 175 N.W.2d 148, 156 (1970), as well as facts
of common knowledge; In re Application of Baldwin, 218 Minn. 11, 16, 17, 15
N.W.2d 184, 187 (1944).
Rule 201(c), (d)
These issues have received little attention in Minnesota. See generally
State, Department of Highways v. Halvorson, 288 Minn. 424, 429, 181 N.W.2d
473, 476 (1970). The net effect of the rule should be to encourage the taking
of judicial notice in appropriate circumstances. The improper refusal to take
judicial notice would not necessarily be reversible. See Rule 103.
Rule 201(e)
The opportunity to be heard is a mainstay of procedural fairness. This
right is protected by the rule. If the limits imposed upon the judicial notice by
subdivision (b) of this rule are properly observed, there should be relatively
little controversy concerning the right to be heard. The shape of the hearing on
the issue of judicial notice rests in the discretion of the trial judge. However,
in a jury trial such a hearing should always be outside of the presence of the
jury. Rule 103(c). See also rule 104(c).
Rule 201(f)
This subdivision recognizes that the circumstances which make judicial
notice of adjudicative facts appropriate are not limited to any particular stage
of the judicial process.
Rule 201(g)
The conclusive nature of judicially noticed facts in civil cases is consistent
with the restrictions which the rule places upon the kinds of facts which can be
judicially noticed. The rule does not affect judicial notice of foreign law. See
Minn. R. Civ. P. 44.04. There are a number of existing statutes that deal with
judicial notice of local laws, regulations, etc. See e.g., Minnesota Statutes,
chapter 599, and sections 268.12(3), 410.11 (1974); Minnesota Statutes 1975
Supplement, section 15.049.
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ARTICLE 3. PRESUMPTIONS IN CIVIL ACTIONS AND PROCEEDINGS
Rule 301. Presumptions in General in Civil Actions and Proceedings
In all civil actions and proceedings not otherwise provided for by statute or by these
rules, a presumption imposes on the party against whom it is directed the burden of going
forward with evidence to rebut or meet the presumption, but does not shift to such party the
burden of proof in the sense of the risk of nonpersuasion, which remains throughout the trial
upon the party on whom it was originally cast.
Committee Comment—1977
Only the burden of producing evidence is affected by a presumption. A
presumption is a procedural device that satisfies the burden of producing
evidence. Once the basic facts that give rise to the presumption are established
the opponent must produce evidence to rebut the assumed fact or a verdict will
be directed on the issue. If sufficient evidence is introduced that would justify
a finding of fact contrary to the assumed fact, the presumption is rebutted and
has no further function at the trial.
The disappearance of the presumption does not deprive the offered evidence
of whatever probative value and whatever effect to which it would otherwise
be entitled. For example, it may be that the presumption is rebutted but the
underlying facts that give rise to the presumption are sufficiently probative to
justify an instruction as to a permissive inference. In approving the federal rule
the United States Congress contemplated such instruction. 4 U.S. Code Cong.
& Ad. News, 93d Cong., 2d Sess., House Conference Report No. 93-1597, Dec.
14, 1974, p. 7099. 4 U.S. Code Cong. & Ad. News, 93d Cong., 2d Sess., Senate
Report No. 93-1277, Oct. 11, 1974, p. 7051. The Court’s authority to give such
an instruction does not flow from the presumption which has disappeared but
from the Court’s power and duty to sum up and instruct the jury. Under this
rule a jury should never be instructed in terms of presumption. Furthermore,
a presumption has no effect on the burden of persuasion.
The rule is largely consistent with the stated practice in Minnesota. Ryan
v. Metropolitan Life Ins. Co., 206 Minn. 562, 289 N.W. 557 (1939); Te Poel
v. Larson, 236 Minn. 482, 53 N.W.2d 468 (1952). However, the application
of the rule has been inconsistent. See Jones v. Peterson, 279 Minn. 241, 246,
156 N.W.2d 733, 736 (1968); Krinke v. Faricy, 304 Minn. 450, 231 N.W.2d
491, 492 (1975); Thompson, Presumptions and the New Rules of Evidence in
Minnesota, 2 Wm.Mitchell L.Rev.-(1976).
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The rule does not define presumption, leaving this to court or statutory
resolution. Because the term presumption has been used loosely in the past
to refer to inferences, assumptions and matters of substantive law, the court
must determine whether it is dealing with a true procedural presumption. For
example, the statement that everyone is presumed to know the law is not based
on presumption, but is a mere shorthand statement for the proposition that the
substantive law does not recognize ignorance of the law as a permissible defense
or excuse. J. Thayer, A Preliminary Treatise on Evidence at the Common
Law, p. 335 (1898); Electric Short Line Term. Co. v. City of Minneapolis, 242
Minn. 1, 7, 64 N.W.2d 149, 153 (1954). Similarly, the so called presumption
of legitimacy that attaches when a child is born during wedlock is not a true
presumption but an operation of the substantive law that allocates the burden
of persuasion in a litigation.
The rule applies to both common law presumptions and statutory
presumptions with the exception of those statutory presumptions in which the
legislature has specifically provided that the presumption shall have some
other effect. See Minnesota Statutes, section 602.04 (1974). The rule applies
only in civil actions and proceedings.
ARTICLE 4. RELEVANCY AND ITS LIMITS
Rule 401. Definition of “Relevant Evidence”
“Relevant evidence” means evidence having any tendency to make the existence
of any fact that is of consequence to the determination of the action more probable or less
probable than it would be without the evidence.
Committee Comment—1977
The threshold test for the admissibility of evidence is the test of relevancy.
Essentially, it is a test of logic, and assessment of probative value. Evidence
must have some probative value or it should not be admitted. The rule adopts
a liberal as opposed to restrictive approach to the question of relevancy. If
the offer has any tendency to make the existence of a fact of consequence more
or less probable than it would be without the evidence it is relevant. A slight
probative tendency is sufficient under rule 401. Even where probative value
is established and the evidence is relevant it still might be excluded under
various other provisions in these rules, state and federal constitutions and
other court rules. Rule 402.
The evidentiary offer must tend to prove or disprove a fact that is of
consequence to the litigation. What is of consequence to the litigation depends
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upon the scope of the pleadings, the theory of recovery and the substantive law.
The rule avoids reference to materiality, an overused term meaning different
things in different situations. The fact to be established need not be an ultimate
fact or a vital fact. It need only be a fact that is of some consequence to the
disposition of the litigation.
The liberal approach to relevancy is consistent with Minnesota practice. In
Boland v. Morrill, 270 Minn. 86, 98, 99, 132 N.W.2d 711, 719 (1965) the Court
defined relevancy as a function of the effect the offered evidence might have
upon the proof of a material fact in issue:
If the offered evidence permits an inference to be drawn
that will justify a desired finding of fact, it is relevant. Reduced
to simple terms, any evidence is relevant which logically tends
to prove or disprove a material fact in issue.
Rule 402. Relevant Evidence Generally Admissible; Irrelevant Evidence Inadmissible
All relevant evidence is admissible, except as otherwise provided by the United
States Constitution, the State Constitution, statute, by these rules, or by other rules applicable
in the courts of this state. Evidence which is not relevant is not admissible.
Rule 403. Exclusion of Relevant Evidence on Grounds of Prejudice, Confusion, or
Waste of Time
Although relevant, evidence may be excluded if its probative value is substantially
outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury,
or by considerations of undue delay, waste of time, or needless presentation of cumulative
evidence.
Committee Comment—1977
This rule along with rule 102 provides the guidance for the proper application
of these rules. Rule 403 sets forth the appropriate considerations that must
be addressed in resolving challenges to the admissibility of relevant evidence.
The rule creates a balancing test. Probative value is balanced against other
considerations of policy, fairness, and convenience. The rule favors the
admission of relevant evidence by requiring a determination that its probative
value be “substantially” outweighed by the dangers listed in the rule before
relevant evidence will be excluded.
Conspicuously missing from the proposed rule is the exclusion of relevant
evidence on the basis of surprise. Even with modern discovery methods the
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question of surprise may still come up in litigation but a continuance rather
than the exclusion of the evidence is deemed to be the better method of handling
such a case. Minnesota cases list surprise as a basis for excluding otherwise
relevant evidence. However, few if any reported cases have excluded relevant
evidence on this ground. Cf., State v. Spreigl, 272 Minn. 488, 139 N.W.2d 167
(1965), (new trial ordered essentially on a surprise analysis.) Otherwise the
rule is consistent with existing Minnesota practice. State v. Gavle, 234 Minn.
186, 208, 48 N.W.2d 44, 56 (1951); State v. Haney, 219 Minn. 518, 520, 18
N.W.2d 315, 316 (1945).
Rule 404. Character Evidence Not Admissible to Prove Conduct; Exceptions; Other
Crimes
(a)
Character evidence generally. Evidence of a person’s character or a trait
of character is not admissible for the purpose of proving action in conformity therewith on a
particular occasion, except:
(1) Character of accused. Evidence of a pertinent trait of character
offered by an accused, or by the prosecution to rebut the same;
		 (2) Character of victim. Evidence of a pertinent trait of character of
the victim of the crime offered by an accused, or by the prosecution to rebut
the same, or evidence of a character trait of peacefulness of the victim offered
by the prosecution in a homicide case to rebut evidence that the victim was the
first aggressor.
		 (3) Character of witness. Evidence of the character of a witness, as
provided in rules 607, 608, and 609.
(b)
Other crimes, wrongs, or acts. Evidence of another crime, wrong, or act is not
admissible to prove the character of a person in order to show action in conformity therewith.
It may, however, be admissible for other purposes, such as proof of motive, opportunity,
intent, preparation, plan, knowledge, identity, or absence of mistake or accident. In a criminal
prosecution, such evidence shall not be admitted unless (1) the prosecutor gives notice of its
intent to admit the evidence consistent with the rules of criminal procedure; (2) the prosecutor
clearly indicates what the evidence will be offered to prove; (3) the other crime, wrong, or act
and the participation in it by a relevant person are proven by clear and convincing evidence; (4)
the evidence is relevant to the prosecutor’s case; and (5) the probative value of the evidence is
not outweighed by its potential for unfair prejudice to the defendant. Evidence of past sexual
conduct of the victim in prosecutions involving criminal sexual conduct, including attempts or
any act of criminal sexual predatory conduct is governed by rule 412.
(Amended effective September 1, 2006.)
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Committee Comment—1989
Rules 404 to 411 give specific treatment to several areas where questions of
relevancy commonly arise. To the extent that these rules call for the exclusion
of certain offers of evidence, the court’s discretion has been limited. All issues
of admissibility are ultimately subject to the provisions of rules 401 and 403,
which also serve to limit the court in its exercise of discretion.
The use of character evidence to prove conduct is subject to the limitations
of rule 404. The rule is generally consistent with the common law doctrine
that character evidence is not admissible to prove that an individual acted
in conformity with his character on a specific occasion. Certain exceptions
to this general doctrine are contained in the rule. The rule recognizes the
traditional exception which permits the accused in a criminal case to introduce
evidence of his good character as proof of the substantive issue of guilt or
innocence. State v. Peery, 224 Minn. 346, 353, 28 N.W.2d 851, 855 (1947);
State v. Dolliver, 150 Minn. 155, 184 N.W. 848 (1921). If the accused puts
his character in issue the prosecutor may offer evidence in rebuttal. State v.
Sharich, 297 Minn. 19, 23, 209 N.W.2d 907, 911 (1973).
The former Minnesota practice in civil actions which extended similar rights
to a defendant where the cause of action was predicated upon defendant’s
“(d)epraved conduct or acts involving moral turpitude,” State v. Oslund, 199
Minn. 604, 605, 273 N.W. 76 (1937), has been discontinued by this rule.
Rule 404(a)(2) continues the existing practice which permits the admission
of a pertinent character trait of the victim to be offered by the accused in a
criminal case. See State v. Keaton, 258 Minn. 359, 367, 104 N.W.2d, 650, 656,
86 A.L.R.2d 649 (1960). Evidence of this type is most commonly offered in
cases involving issues of self-defense. The rule also permits the prosecution in
homicide cases to introduce evidence of the character trait of peacefulness of
the victim to rebut any evidence that the victim was the first aggressor. Before
an accused can introduce evidence of the victim’s past sexual conduct in cases
involving sexual offenses the provisions of rule 404(c) must be satisfied.
The subdivision (b) suggests certain purposes for which evidence of other
acts or crimes may be admitted subject to the provisions of rule 403. The list
of acceptable purposes is not meant to be exclusive. See Minn. R. Crim. P.
7.02 which provides that the prosecuting attorney must give notice of certain
additional offenses that might be offered pursuant to this rule of evidence. See
also State v. Billstrom, 276 Minn. 174, 149 N.W.2d 281 (1967); State v. Spreigl,
272 Minn. 488, 139 N.W.2d 167 (1965).
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The Committee has revised rule 404(b) by adding one sentence which
codifies Minnesota case law. State v. Billstrom.
The Committee renumbered the rules in Article 4, moving the rule addressing
evidence of the victim’s past sexual conduct to a new rule 412 to conform to the
numbering in the Federal Rules of Evidence and Uniform Rules of Evidence.
Advisory Committee Comment—2006 Amendments
Rule 404(b).
		
Rule 404(b) has been revised to reflect the five part test that trial courts must
apply in determining whether to admit other act evidence under the rule. See
State v. Ness, 707 N.W.2d 676, 685-86 (Minn. 2006); State v. McLeod, 705
N.W.2d 776, 787 (Minn. 2005); Angus v. State, 695 N.W.2d 109, 119 (Minn.
2005); State v. Asfeld, 662 N.W.2d 534, 542 (Minn. 2003). In applying the
test, the court should first determine the precise purpose or fact for which
the evidence was offered and the relevance of the proffered evidence to that
particular purpose or fact. Only after finding that the proffered evidence is
relevant to a pertinent purpose or fact should the trial court apply the fifth
prong’s balancing test. See Ness, 707 N.W.2d at 686. The Ness opinion
further held that the “need” requirement first enunciated in State v. Billstrom,
276 Minn. 174, 178-79, 149 N.W.2d 281, 284 (1967), is not an “independent
requirement of admissibility” but is to be addressed in the context of the fifth
prong’s balancing test. Ness, 707 N.W.2d at 690.
The intent of the revision is, in part, to provide a clear balancing test to be
applied in determining the admissibility of other acts evidence. The Minnesota
Supreme Court has used conflicting language when describing the trial
court’s task. See generally James A. Morrow, Peter N. Thompson & Alfred
C. Holden, Weighing Spreigl Evidence: In Search of a Standard, 60 Bench &
B. of Minn. 23 (November 2003). Consistent with the Court’s longstanding
view that because of the great potential for misuse of this evidence, the trial
judge should exclude the evidence in the close case, the Court has instructed
the trial judge to exclude the evidence if the probative value is outweighed by
the potential for unfair prejudice. In some of the same opinions, however, the
Court also referred to the rule 403 balancing test that requires the trial judge
to admit the evidence in the close case. Rule 403 requires admission unless the
probative value is “substantially” outweighed by the unfair prejudice. Even
in Ness, an opinion designed to reconcile inconsistent decisions, the Court
stated that other act evidence “may not be introduced if its probative value is
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substantially outweighed by its tendency to unfairly prejudice the factfinder.”
Ness, 707 N.W.2d at 685. However, the Ness Court, following Angus, 695
N.W.2d at 119, Asfeld, 662 N.W.2d at 542, and State v. Kennedy, 585 N.W.2d
385, 389 (Minn. 1998), held that the fifth prong as stated in rule 404(b)(5) is
the appropriate balancing test for other acts evidence. Ness, 707 N.W.2d at
689-93. This test focuses on whether the probative value is outweighed by the
potential for unfair prejudice. A slight balance in favor of unfair prejudice
requires exclusion. Since this test is a more stringent test, evidence that
satisfies this balancing test will certainly satisfy rule 403.
Rule 404(b) also changes the description of the cases where rule 412 is
applicable. Consistent with rule 412, the description is no longer dependent
on statute numbers thereby alleviating the need to revise the evidence rule
whenever criminal statutes are renumbered, amended, or added.
Similar conduct by the accused against a victim of domestic abuse or against
other family or household members is governed by Minn. Stat. § 634.20 (2004).
In State v. McCoy, 682 N.W.2d 153, 159-61 (Minn. 2004), the supreme court
held that the clear and convincing evidence standard of rule 404(b) does not
apply when evidence is offered under the statute.
Rule 405. Methods of Proving Character
(a)
Reputation or opinion. In all cases in which evidence of character or a
trait of character of a person is admissible, proof may be made by testimony as to reputation
or by testimony in the form of an opinion. On cross-examination, inquiry is allowable into
relevant specific instances of conduct.
(b)
Specific instances of conduct. In cases in which character or trait of
character of a person is an essential element of a charge, claim, or defense, proof may also be
made of specific instances of that person’s conduct.
(Amended effective January 1, 1990.)
Committee Comment—1977
While rule 404 determines when character evidence is admissible, rule
405 determines the proper methods of introducing character evidence. In
the note to the federal rule the Supreme Court Advisory Committee explained
the rationale for drawing distinctions as to the various methods of proving
character:
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Of the three methods of proving character provided by the rule, evidence
of specific instances of conduct is the most convincing. At the same time it
possesses the greatest capacity to arouse prejudice, to confuse, to surprise,
and to consume time. Consequently the rule confines the use of evidence of
this kind to cases in which character is, in the strict sense, in issue and hence
deserving of a searching inquiry. When character is used circumstantially and
hence occupies a lesser status in the case, proof may be only by reputation and
opinion. These latter methods are also available when character is in issue.
This treatment is with respect to specific instances of conduct and reputation,
conventional contemporary common law doctrine. Citing C. McCormick,
Evidence section 153 (1954).
When character is not in issue the rule permits evidence by way of reputation
or opinion. The rule is consistent with Minnesota law. Minnesota has long
followed the minority rule and has permitted opinion evidence to establish
good character. State v. Humphrey, 173 Minn. 410, 413, 217 N.W. 373, 374
(1928); State v. Lee, 22 Minn. 407, 409, 410 (1876). The foundation for the
opinion and the competency of the witness to make the statement should be
governed by the principles in Articles 6 and 7.
On cross-examination of a character witness the opposing party may inquire
into specific instances in order to test the basis for the testimony on direct. The
rule is not meant to provide an opportunity for attorneys to make points by
innuendo by asking questions about unsubstantiated instances, and the Court
should levy appropriate sanctions where such is the case. See generally State
v. Flowers, 262 Minn. 164, 114 N.W.2d 78 (1962); State v. Silvers, 230 Minn.
12, 40 N.W.2d 630 (1950).
Rule 406. Habit; routine Practice
Evidence of the habit of a person or of the routine practice of an organization, whether
corroborated or not and regardless of the presence of eyewitnesses, is relevant to prove that the
conduct of the person or organization on a particular occasion was in conformity with the habit
or routine practice.
(Amended effective January 1, 1990.)
Committee Comment—1989
The change in the title of the rule conforms the title to the text of the rule and
to the title of the corresponding Federal Rule and Uniform Rule 406. Habit is
not defined in the rule, but the definition as set forth in McCormick is generally
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accepted and should be used in conjunction with this rule. Whereas character
evidence is considered to be a “generalized description of one’s disposition, or
of one’s disposition in respect to a generalized trait,” habit describes “one’s
regular response to a repeated specific situation.” C. McCormick, Evidence
section 195 (2d ed. 1972). Whether the response is sufficiently regular and
whether the specific situation has been repeated enough to constitute habit
are questions for the trial court. See Lewan, Rationale of Habit Evidence,
16 Syracuse L. Rev. 39 (1964). The Court should make a searching inquiry
to assure that a true habit exists. Once it is established that a habit does
exists testimony as to that habit is highly probative. Such testimony has been
received in Minnesota Courts. See Department of Employment Security v.
Minnesota Drug Products, Inc., 258 Minn. 133, 138, 104 N.W.2d 640, 644
(1960); Evison v. Chicago, St. Paul, Minneapolis & Omaha Ry., 45 Minn. 370,
372, 373, 48 N.W. 6, 7, 11 (1891).
Rule 407. Subsequent Remedial Measures
When, after an injury or harm allegedly caused by an event, measures are taken
which, if taken previously, would have made the event less likely to occur, evidence of the
subsequent measures is not admissible to prove negligence, culpable conduct, a defect in a
product, a defect in a product’s design, or a need for a warning or instruction. This rule does not
require the exclusion of evidence of subsequent measures when offered for another purpose,
such as proving ownership, control, or feasibility of precautionary measures, if controverted,
or impeachment.
(Amended effective September 1, 2006).
Committee Comment—1989
The rule reflects the conventional approach to the admissibility of
subsequent remedial measures. Based on policy considerations aimed at
encouraging people to make needed repairs, along with the real possibility
that subsequent repairs are frequently not indicative of past fault, such
evidence is not admissible to establish negligence or culpable conduct. The
evidence might be admissible to establish other controverted issues in the case
or for impeachment purposes. The rule is consistent with existing Minnesota
practice. See Faber v. Roelofs, 298 Minn. 16, 20-23, 212 N.W.2d 856, 859‑860
(1973).
Under the rule subsequent remedial measures can be admissible to establish
feasibility of precautionary measures in any case where such feasibility is in
issue. Subsequent remedial measures are not admissible to prove defect in
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design defect cases. See Kalli v. Ford Motor Co., 407 N.W.2d 92 (Minn.1987),
rejecting Ault v. International Harvester Co., 13 Cal.3d, 113, 117 Cap.Rptr.
812, 528 P.2d 1148 (1975). The Committee is of the view that such measures
are also inadmissible in failure to warn cases in view of Bilotta v. Kelly Co.
Inc., 346 N.W.2d 616 (Minn. 1984), which held that design defect and failure
to warn cases can be submitted to the jury on a single theory of products
liability. See DeLuryea v. Winthrop Laboratories, 697 F.2d 222 (8th Cir.1983).
Advisory Committee Comment—2006 Amendments
The amendment comes from Fed. R. Evid. 407, which was added in 1997.
The amending language makes it clear that to merit protection under the rule
the remedial measure must come after the accident or injury. This approach
is consistent with current practice in Minnesota. See Myers v. Hearth Techs.,
Inc., 621 N.W.2d 787, 792 (Minn. App. 2001) (finding changes made before the
accident do not qualify as subsequent remedial measures); Beniek v. Textron,
Inc., 479 N.W.2d 719, 723 (Minn. App. 1992) (finding that design changes
after plaintiff purchased the product, but before the accident, are not excluded
by this rule).
In addition, the language insures that the protection under the rule does
not depend on the legal theory advanced at trial. The Minnesota Supreme
Court has already ruled that subsequent remedial measures are not admissible
to prove defect in design defect cases. See Kallio v. Ford Motor Co., 407
N.W.2d 92, 97-98 (Minn. 1987). The 1989 Minnesota Supreme Court Advisory
Committee Comment to rule 407 provided that subsequent remedial measures
“are also inadmissible in failure to warn cases in view of Bilotta v. Kelly Co.
Inc., 346 N.W.2d 616 (Minn. 1984) which held that design defect and failure
to warn cases can be submitted to the jury on a single theory of products
liability.” The amended language would also make subsequent remedial
measures inadmissible to prove that a product was defective in a pure strict
liability or a breach of warranty case.
Rule 408. Compromise and Offers to Compromise
Evidence of (1) furnishing or offering or promising to furnish, or (2) accepting or
offering or promising to accept, a valuable consideration in compromising or attempting to
compromise a claim which was disputed as to either validity or amount, is not admissible to
prove liability for or invalidity
of the claim or its amount. Evidence of conduct or statements made in compromise negotiations
is likewise not admissible. This rule does not require the exclusion of any evidence otherwise
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discoverable merely because it is presented in the course of compromise negotiations. This
rule also does not require exclusion when the evidence is offered for another purpose, such as
proving bias or prejudice of a witness, negativing a contention of undue delay, or proving an
effort to obstruct a criminal investigation or prosecution.
Committee Comment—1977
This rule will substantially alter present practice in Minnesota affording
more protection to compromise discussions that presently exist. The increased
protection is justified to the extent that it will encourage frank and free
discussion to compromise negotiations and avoid the necessity for parties
to speak in terms of hypotheticals. Not only are offers of compromise or
the acceptance of compromise inadmissible but also all statements made in
compromise negotiations. Contra, Esser v. Brophey, 212 Minn. 194, 196-99, 3
N.W.2d 3, 4, 5 (1942). Before the rule of exclusion is applicable there must be
a genuine dispute as to either validity or amount. Absent such a dispute there
is no real compromise. The rule does not immunize otherwise discoverable
material merely because it was revealed within the context of an offer of
compromise. Finally the rule only excludes evidence of compromise on the
issue of liability, not for other possible purposes as suggested in the rule. See
Esser, id. at 199, 200, 3 N.W.2d at 6.
Rule 409. Payment of Medical and Similar Expenses
Evidence of furnishing or offering or promising to pay medical, hospital, or similar
expenses occasioned by an injury is not admissible to prove liability for the injury.
Committee Comment—1977
The rule is based on many of the same considerations that give rise to rule
408. Unlike rule 408 there is no requirement that there be an actual dispute
at the time the medical payments are made or offered. In addition, the rule
does not preclude the admissibility of statements that accompany the payments
or offers to pay. Consistent with rule 408 the rule only precludes such an
offer of evidence when offered to prove liability for the injury. Subject to the
provisions of rules 401-403 such evidence may be admissible to prove other
issues of consequence to the litigation.
Rule 410. Offer to Plead Guilty; Nolo Contendere, Withdrawn Plea of Guilty
Evidence of a plea of guilty, later withdrawn, or a plea of nolo contendere, or of an
offer to plead guilty or nolo contendere to the crime charged or any other crime or of statements
made in connection with any of the foregoing pleas or offers, is not admissible in any civil,
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criminal, or administrative action, case, or proceeding whether offered for or against the person
who made the plea or offer.
Committee Comment—1977
At present the subsequent effect of a withdrawn plea of guilty or an offer to
plead guilty is governed by Minn. R. Crim. P. 15.06 which provides:
If the defendant enters a plea of guilty which is not
accepted or which is withdrawn, neither the plea discussions,
nor the plea agreement, nor the plea shall be received in
evidence against or in favor of the defendant in any criminal,
civil, or administrative proceeding.
The rule of evidence makes it clearer that not only the plea but also those
statements that accompany the plea are inadmissible. See gen. Minn. R. Crim.
P. 15.02.
Based on principles of comity as well as fairness to the person making the
plea, the rule also precludes evidence of pleas or offers to plea nolo contendere
in those jurisdictions that permit such a plea.
Rule 411. Liability Insurance
Evidence that a person was or was not insured against liability is not admissible
upon the issue whether the person acted negligently or otherwise wrongfully. This rule does
not require the exclusion of evidence of insurance against liability when offered for another
purpose, such as proof of agency, ownership, or control, or bias or prejudice of a witness.
(Amended effective January 1, 1990.)
Committee Comment—1977
The rule is in agreement with the approach currently followed in Minnesota
that evidence as to whether a person is or is not insured against liability is
inadmissible upon the issue of negligence or wrongful conduct. See Olson v.
Prayfrock, 254 Minn. 42, 44, 94 N.W.2d 540, 542 (1958). Such evidence may
be admissible to prove other issues, such as bias of a witness. See Scholte v.
Brabec, 177 Minn. 13, 16, 224 N.W. 259, 260 (1929). The rule is obviously not
intended to apply to those cases in which liability turns on whether or not a
person was insured. See Minnesota Statutes, section 65B.67 (1974).
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Rule 412. Past Conduct of Victim of Certain Sex Offenses
(1)  In a prosecution for acts of criminal sexual conduct, including attempts or any
act of criminal sexual predatory conduct, evidence of the victim’s previous sexual conduct
shall not be admitted nor shall any reference to such conduct be made in the presence of the
jury, except by court order under the procedure provided in rule 412. Such evidence can be
admissible only if the probative value of the evidence is not substantially outweighed by its
inflammatory or prejudicial nature and only in the following circumstances:
(A)  When consent of the victim is a defense in the case,
	  (i)  evidence of the victim’s previous sexual conduct tending to establish a
common scheme or plan of similar sexual conduct under circumstances similar
to the case at issue, relevant and material to the issue of consent;
	  (ii)  evidence of the victim’s previous sexual conduct with the accused; or
(B)  When the prosecution’s case includes evidence of semen, pregnancy or
disease at the time of the incident or, in the case of pregnancy, between the time
of the incident and trial, evidence of specific instances of the victim’s previous
sexual conduct, to show the source of the semen, pregnancy or disease.
(2)  The accused may not offer evidence described in rule 412(1) except
pursuant to the following procedure:
(A)  A motion shall be made by the accused prior to the trial, unless later
for good cause shown, setting out with particularity the offer of proof of the
evidence that the accused intends to offer, relative to the previous sexual
conduct of the victim.
(B)  If the court deems the offer of proof sufficient, the court shall order a
hearing out of the presence of the jury, if any, and in such hearing shall allow
the accused to make a
full presentation of the offer of proof.
(C)  At the conclusion of the hearing, if the court finds that the evidence
proposed to be offered by the accused regarding the previous sexual conduct
of the victim is admissible under the provisions of rule 412(1) and that its
probative value is not substantially outweighed by its inflammatory or
prejudicial nature, the court shall make an order stating the extent to which
such evidence is admissible. The accused may then offer evidence pursuant to
the order of the court.
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(D)  If new information is discovered after the date of the hearing or during the
course of trial, which may make evidence described in rule 412(1) admissible,
the accused may make an offer of proof pursuant to rule 412(2), and the court
shall hold an in camera hearing to determine whether the proposed evidence is
admissible by the standards herein.
(Amended effective September 1, 2006.)
Committee Comment—1989
The original draft of the rules contained a proposed rule which was intended
to preserve the holdings of State v. Zaccardi, 280 Minn. 291, 159 N.W.2d 108
(1968) and State v. Warford, 293 Minn. 339, 200 N.W.2d 301 (1972), cert. denied
410 U.S. 935, 93 S. Ct. 1388, 35 L.Ed.2d 598 (1973). While the Committee
was drafting the rules, the Legislature passed an extensive revision of the law
relating to sex offenses. Criminal Code of 1963, ch. 374, 1975 Minnesota
Laws p. 1244, codified at Minnesota Statutes, section 609.341-609.35 (Supp.
1975). Included in the legislation was Minnesota Statutes, section 609.347
(Supp. 1975), which contained provisions relating to evidence, procedure,
substantive law and jury instructions. During the public hearings held on
the rules, various persons appeared before the committee and a number of
written comments were received, all in support of the provisions of Minnesota
Statutes, section 609.347 (Supp. 1975). As a result, the Committee decided to
revise the original proposed evidentiary rule to incorporate the evidentiary
and procedural provisions of the statute.
It is the intent of the Committee that subdivisions 1, 2, and 5 of the statute
shall not be affected by the rule. Subdivision 1 relates to the weight of
evidence; subdivision 2 relates to the substantive law defining the offenses; and
subdivision 5 concerns jury instructions. It was the opinion of the Committee
that none of these subjects should be incorporated into evidentiary rules.
Accordingly, it is the Committee’s intent that these subdivisions shall continue
in effect after the rules take effect.
Subdivision 3 of the statute relates to admissibility, and subdivision 4 relates
to the procedure for determining admissibility. Both of these subjects are
properly within the scope of evidentiary rules, and the Committee incorporated
their substance into the revised rule 412. The revised rule contains the
substance of the statute’s provision that evidence of the victim’s previous sexual
conduct can only be admitted in limited circumstances and the provision for
mandatory notice and hearing before such evidence can be admitted.

Appendix-266

Rulings on Evidence

The committee made various changes, some of style and some of substance.
Among the changes of style are the substitution of the words “accused” for
“defendant” and “victim” for “complainant” so as to be consistent with the
balance of rule 404.
Although the Committee agreed in substance with the thrust of the statute,
because of the many questions that were created by the language in the
statute, the Committee could not recommend the entire statute as drafted. For
example, although it appears that the purpose of the statute was to eliminate
the unwarranted attack on the victim’s character when such evidence does
not relate to the issues at trial, the effect of the statute could be the opposite.
Subdivision (3)(a) suggests that the victim’s past sexual conduct would be
admissible to prove “fabrication.”
This could have the effect of expanding the use of past sexual conduct to all
contested trials, an unwise result that seems inconsistent with sound policy
and the purposes of the legislation. The evidentiary rule does not make past
conduct admissible to prove fabrication.
The statute did not make it clear that consent and identity of semen, disease,
or pregnancy are the only two issues to which evidence of the victim’s prior
sexual conduct should be admitted. Furthermore, it is not clear from the
statute the extent to which prior sexual conduct with the accused is admissible.
The evidentiary rule makes it clear that this evidence is only admissible when
consent or identity is in issue. Finally, portions of the statute could be subject
to constitutional attack on due process or right of confrontation grounds. As a
consequence, the Committee redrafted these sections trying to remain true to
the overall legislative intent which the Committee endorses.
The statute recognized three situations in which previous sexual conduct of
the victim would be relevant and admissible. The first of these occurs when
consent is in issue. Prior sexual conduct is offered in order to give rise to
an inference that the victim acted in conformity with that past conduct on a
particular occasion. In the case of a victim of a sex offense, this is only relevant
to prove that the victim consented to the act. If consent is not a defense, as,
for example, the accused denies he was involved in the incident, evidence of
the victim’s past conduct is not relevant. This type of evidence is treated in
Rule 412(1). The rule recognizes the same two categories of such evidence
recognized by the statute: evidence tending to show a common scheme or plan
(subsection (A)(i)); and evidence of conduct involving both the accused and
the victim (subsection (A)(ii)). As in the statute, the rule allows only these two
categories of past sexual conduct to be admitted to prove consent.
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The second situation in which evidence of the victim’s previous sexual
conduct can be admitted under both the statute and the rule occurs when the
prosecution has offered evidence concerning semen, pregnancy or disease, to
show either that the offense occurred or that the accused committed it. In this
case the accused may offer evidence of the victim’s specific sexual activity
to rebut the inferences raised by the prosecution’s evidence. Rule 412(1)(B).
In this situation consent is not material, and the rule admits such evidence
without requiring consent to be a defense.
The third situation in which the statute admitted evidence of previous sexual
conduct occurs when the victim testifies specifically concerning such sexual
conduct-or more probably, lack of sexual conduct-on direct examination. The
statute allowed evidence of previous sexual conduct to impeach the victim’s
testimony. Minnesota Statutes, section 609.347, subdivision 3(d) (Supp.
1975). This provision was not incorporated in the rule because the Committee
is of the opinion that the accused might not know whether the victim was going
to testify about lack of sexual conduct until the victim had actually completed
direct examination. To impose the notice and hearing requirement does not
seem to be fair in such a case. Moreover, the prosecution and victim can obviate
such impeaching testimony by avoiding general statements about the victim’s
sexual activity on direct examination. For these reasons subdivision 3(d) of
the statute is not incorporated in the rule. The Committee has not attempted
to codify rules about circumstances under which prosecution evidence of this
nature opens the door to rebuttal evidence by the defense.
The Committee deleted the language, “Evidence of such conduct engaged
in more than one year prior to the date of alleged offense is inadmissible,”
from subdivision 3(a) of the statute. Obviously, the longer time lapse between
the past conduct and the date of the alleged consent, the less probative the
evidence becomes. However, there might be situations in which the victim
engaged in a common scheme or plan which began more than a year before the
offense and which might be relevant. The year limitation is arbitrary and may
be unconstitutional. A sufficient safeguard is contained in the requirement that
the probative value must not be substantially outweighed by the inflammatory
and prejudicial nature of the evidence. This standard of admissibility has
been altered slightly from the statutory language to conform with the general
standard of admissibility found in rule 403. The change was necessary so
that it would not appear that the accused had to meet a more stringent test of
admissibility when proving a defense, than did the prosecutor in proving the
accused’s guilt.
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With the respect to the procedural portions of the rule, the Committee
deleted the language “to the fact of consent” from subdivision 4(c) of the
statute. The required finding is that the evidence be “admissible as prescribed
by this rule.” Under both the statute and the rule, certain evidence of previous
sexual conduct-that concerning the source of semen, pregnancy or disease-is
admissible whether or not consent is a defense.
The Committee deleted the language “and prescribing the nature of the
questions to be permitted at trial,” also from subdivision 4(c) of the statute. A
court order stating the extent to which the evidence is admissible is a sufficient
safeguard, especially when considered with the restrictive language, “nor
shall any reference to such conduct be made in the presence of the jury,” taken
from the statute and incorporated in rule 412(1). Prescribing the nature of the
questions to be asked by counsel is a marked and unnecessary departure from
the adversary system and may be unconstitutional
In rare cases, the due process clause, the right to confront accusers, or the
right to present evidence will require admission of evidence not specifically
described in rule 412. See State v. Benedict, 397 N.W.2d 337, 341 (Minn.
1986); State v. Caswell, 320 N.W.2d 417, 419 (Minn. 1982).
Advisory Committee Comment—2006 Amendments
The amendment is intended to clarify the reach of the rape shield rule. The
amendment provides a general description of the types of cases in which this
rule is applicable. The rule is drafted broadly enough to incorporate offers
of evidence against alleged victims in prosecutions brought under the new
sexual predator laws. See, e.g., Minn. Stat. § 609.3453 (Supp. 2005) (criminal
sexual predatory conduct). The language in the amendment can accommodate
future statutory changes without requiring that the rule be amended. Similar
language is also included in the amendment to rule 404. The rape shield rule
should be applicable in all cases where the accused is offering evidence of the
past sexual conduct of the alleged victim.
ARTICLE 5. PRIVILEGES
Rule 501. General Rule
Nothing in these rules shall be deemed to modify, or supersede existing law relating
to the privilege of a witness, person, government, state or political subdivision.
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Committee Comment—1977
In the enabling legislation which created the committee, the legislature
specifically attempted to limit the power of the Supreme Court to promulgate
rules of evidence which conflicted, modified, or superseded “Statutes which
relate to the competency of witnesses to testify, found in Minn. Stat. §§ 595.02
to 595.025;” and “Statutes which relate to the privacy of communications.”
Minn. Stat. § 480.0591, subd. 6(a) and (d) (1974). Rule 501 reflects the
committee’s recognition of these limitations. The bulk of the existing law
dealing with the traditional privileges is found in Minnesota Statutes, sections
595.02 to 595.025 (1974).
ARTICLE 6. WITNESSES
Rule 601. Competency
Except as provided by these rules, the competency of a witness to give testimony
shall be determined in accordance with law.
Committee Comment—1977
As with Rule 501 this rule reflects the committee’s adherence to the enabling
legislation which attempts to limit the Court’s authority to promulgate rules
of evidence in this area. See Comment to Rule 501. Although Minn. Stat.
§§ 595.02 to 595.08 (1974) are referred to as competency statutes some in fact
are statutes creating privilege. The general competency statutes are Minn.
Stat. §§ 595.02(6) and 595.06 (1974).
Rule 602. Lack of Personal Knowledge
A witness may not testify to a matter unless evidence is introduced sufficient to
support a finding that the witness has personal knowledge of the matter. Evidence to prove
personal knowledge may, but need not, consist of the witness’ own testimony. This rule is
subject to the provisions of rule 703, relating to opinion testimony by expert witnesses.
(Amended effective January 1, 1990.)
Committee Comment—1977
The rule states a fundamental principle of evidence law. Expert witnesses
provide the only exception to the rule that witnesses must testify from firsthand
knowledge. See rule 703. The rule, although phrased in terms of competency,
is essentially a specific application of rule 104(b). Testimony simply is not
relevant unless the witness testifies from firsthand knowledge
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The requirement of firsthand knowledge does not preclude a witness from
testifying as to a hearsay statement which qualifies as an exception to the
hearsay rule (see Article 8) and was heard by the witness. Whereas the
witness in such circumstances could repeat the hearsay statements the witness
could not testify as to the subject matter of the statements without firsthand
knowledge. See United States Supreme Court Advisory Committee Note.
The rule requires that witnesses have firsthand knowledge. It does not
specifically refer to the declarant of a hearsay statement that is admitted
subject to an exception to the hearsay rule. With the exception of party
admissions, which are admitted as a function of the adversary system (and are
not hearsay under rule 801(d)(2) the Courts have generally required that the
declarant of a hearsay statement have firsthand knowledge, before the hearsay
statement is admissible. The rule should be read to continue this practice. See
C. McCormick, Evidence sections 18, 264, 285, 300, 310 (2d ed. 1972).
Rule 603. Oath or Affirmation
Before testifying, every witness shall be required to declare that the witness will
testify truthfully, by oath or affirmation administered in a form calculated to awaken the
witness’ conscience and impress the witness’ mind with the duty to do so.
(Amended effective January 1, 1990.)
Rule 604. Interpreters
An interpreter is subject to the provisions of these rules relating to qualification as an
expert and the administration of an oath or affirmation to make a true translation.
(Amended effective January 1, 1990.)
Committee Comment—1977
This rule is intended to implement Minn. R. Civ. P. 43.07.
Advisory Committee Comment—2006 Amendments
Interpreters who have not been qualified as experts should not be allowed
to provide their opinion about the content of questions and answers involving
persons who do not speak English or are handicapped in communication.
The specific rules governing the qualifications of interpreters are set forth in
Minn. Gen. R. Prac. 8. This rule provides that an interpreter who is listed on
the statewide roster as a certified court interpreter is presumed competent to
interpret in all court proceedings. Minn. Gen. R. Prac. 8.02(a). Most court
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interpreters on the statewide roster, however, have not passed the stringent
tests and are not certified. Interpreters on the statewide roster but not certified,
or those interpreters not on the roster, must be qualified as expert witnesses
before providing interpretation. Judges should use the screening standards
developed by the State Court Administrator to determine whether the noncertified interpreter is qualified. See Minn. Gen. R. Prac. 8.02(c). The State
Court Administrator standards are available at:
http://www.courts.state.mn.us/documents/0/Public/Interpreter_
Program/voir_dire.doc
Rule 605. Competency of Judge as Witness
The judge presiding at the trial may not testify in that trial as a witness. No objection
need be made in order to preserve the point.
Committee Comments—1977
The rule as provided states the general rule in Minnesota as well as the
approach generally followed in the United States. State v. Sandquist, 146
Minn. 322, 178 N.W. 883 (1920). See also Annot., 157 A.L.R. 315 (1945).
Rule 606. Competency of Juror as Witness
(a)
At the trial. A member of the jury may not testify as a witness before that
jury in the trial of the case in which the juror is sitting. If the juror is called to so testify, the
opposing party shall be afforded an opportunity to object out of the presence of the jury.
(b)
Inquiry into validity of verdict or indictment. Upon an inquiry into
the validity of a verdict or indictment, a juror may not testify as to any matter or statement
occurring during the course of the jury’s deliberations or to the effect of anything upon that
or any other juror’s mind or emotions as influencing the juror to assent to or dissent from
the verdict or indictment or concerning the juror’s mental processes in connection therewith,
except that a juror may testify on the question whether extraneous prejudicial information was
improperly brought to the jury’s attention or whether any outside influence was improperly
brought to bear upon any juror, or as to any threats of violence or violent acts brought to bear
on jurors, from whatever source, to reach a verdict. Nor may a juror’s affidavit or evidence of
any statement by the juror concerning a matter about which the juror would be precluded from
testifying be received for these purposes.
(Amended effective January 1, 1990.)
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Committee Comment—1989
The rule is based on the same rationale that gives rise to rule 605. However,
when a juror is called as a witness an objection is required by the party
opposing this testimony. Opportunity should be provided for an objection out
of the presence of the jury.
Rule 606(b) is a reasoned compromise between the view that jury verdicts
should be totally immunized from review in order to encourage freedom of
deliberation, stability, and finality of judgments; and the necessity for having
some check on the jury’s conduct. Under the rule, the juror’s thought processes
and mental operations are protected from later scrutiny. Only evidence of
the use of extraneous prejudicial information or other outside influence that
is improperly brought to bear upon a juror is admissible. In criminal cases
such an intrusion on the jury’s processes on behalf of the accused might be
mandated by the Sixth Amendment. See Parker v. Gladden, 385 U.S. 363, 364,
87 S.Ct. 468, 470, 17 L.Ed.2d 420, 422 (1966).
The application of the rule may be simple in many cases, such as unauthorized
views, experiments, investigations, etc., but in other cases the rule merely sets
out guidelines for the court to apply in a case-by-case analysis. Compare
Olberg v. Minneapolis Gas Co., 291 Minn. 334, 340, 191 N.W.2d 418, 422
(1971) in which the Court stated that evidence of a juror’s general “bias,
motives, or beliefs should not be considered” with State v. Hayden Miller
Co., 263 Minn. 29, 35, 116 N.W.2d 535, 539 (1962) in which the Court holds
that bias resulting from specialized or personal knowledge of the dispute and
withheld on voir dire is subject to inquiry.
The rule makes the juror’s statements by way of affidavit or testimony
incompetent. The rule does not purport to set out standards for when a new
trial should be granted on the grounds of juror misconduct. Nor does the rule
set the proper procedure for procuring admissible information from jurors. In
Minnesota it is generally considered improper to question jurors after a trial
for the purpose of obtaining evidence for a motion for a new trial. If possible
misconduct on behalf of a juror is suspected, it should be reported to the Court,
and if necessary the jurors will be interrogated on the record and under oath in
court. Schwartz v. Minneapolis Gas Co., 258 Minn. 325, 328, 104 N.W.2d 301,
303 (1960); Olberg v. Minneapolis Gas Co., 291 Minn. 334, 343, 191 N.W.2d
418, 424 (1971); Minn. R. Crim. P. 26.03, subd. 19(6). See also rule 3.5 of the
Rules of Professional Conduct in regard to communications with jurors. The
amended rule allows jurors to testify about overt threats of violence or violent
acts brought to bear on jurors by anyone, including by other jurors. Threats
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of violence and use of violence is clearly outside of the scope of the acceptable
decisionmaking process of a jury. The pressures and dynamics of juror
deliberations will frequently be stressful and jurors will, of course, become
agitated from time to time. The trial court must distinguish between testimony
about “psychological” intimidation, coercion, and persuasion, which would
be inadmissible, as opposed to express acts or threats of violence. See State v.
Scheerle, 285 N.W.2d 686 (Minn.1979); State v. Hoskins, 292 Minn. 111, 193
N.W.2d 802 (1972).
Rule 607. Who May Impeach
The credibility of a witness may be attacked by any party, including the party calling
the witness.
(Amended effective January 1, 1990.)
Committee Comment—1977
It has been settled for some time in Minnesota that absent surprise, a party
cannot impeach his own witness. The Minnesota Court has recognized that
attorneys must take their witnesses where they find them and cannot always
vouch for their credibility, but has followed the rule in an effort to avoid
subjecting the jury to hearsay statements, ostensibly admitted for impeachment
purposes. State v. Saporen, 205 Minn. 358, 285 N.W. 898 (1939); Selover v.
Bryant, 54 Minn. 434, 438, 439, 56 N.W. 58, 59 (1893). The Court has used
the surprise doctrine as a means for screening those cases in which a prior
inconsistent statement is improperly being offered to prejudice the jury with
hearsay from the case where the introduction of the prior statement is essential
to a fair presentation of the claims.
Not only has the application of the rule resulted in technical distinctions but
occasionally operates to deprive the trier of fact of valuable, relevant evidence.
A witness with firsthand knowledge might not be called by either party, or if a
witness does testify the rule may preclude impeachment to place the testimony
in proper perspective. Such results are inconsistent with the principles of these
evidentiary rules as expressed in rule 102.
Some intrusions on the traditional rule have already been implemented
in civil cases by Minn. R. Civ. P. 43.02 and by the operation of the Sixth
Amendment Confrontation Clause in criminal cases. Chambers v. Mississippi,
410 U.S. 284, 93 S.Ct. 1038, 35 L.Ed.2d 297 (1973). It was the committee’s
belief that the “surprise doctrine” no longer was justified. Consequently, it
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is recommended that the proposed rule be adopted, bringing Minnesota into
conformity with the modern trend.
Rule 608. Evidence of Character and Conduct of Witness
(a)
Opinion and reputation evidence of character. The credibility of a
witness may be attacked or supported by evidence in the form of opinion or reputation, but
subject to these limitations: (1) the evidence may refer only to character for truthfulness or
untruthfulness, and (2) evidence of truthful character is admissible only after the character of
the witness for truthfulness has been attacked by opinion or reputation evidence or otherwise.
(b)
Specific instances of conduct. Specific instances of the conduct of the
witness, for the purpose of attacking or supporting the witness’ character for truthfulness, other
than conviction of crime as provided in rule 609, may not be proved by extrinsic evidence.
They may, however, in the discretion of the court, if probative of truthfulness or untruthfulness,
be inquired into on cross-examination of the witness (1) concerning the witness’ character for
truthfulness or untruthfulness, or (2) concerning the character for truthfulness or untruthfulness
of another witness as to which character the witness being cross-examined has testified.
(c)		 Criminal cases. The prosecutor in a criminal case may not cross-examine
the accused or defense witness under subdivision (b) unless (1) the prosecutor has given the
defense notice of intent to cross-examine pursuant to the rule; (2) the prosecutor is able to
provide the trial court with sufficient evidentiary support justifying the cross-examination; and
(3) the prosecutor establishes that the probative value of the cross-examination outweighs its
potential for creating unfair prejudice to the accused.
The giving of testimony, whether by an accused or by any other witness, does not
operate as a waiver of the accused’s or witness’ privilege against self-incrimination when
examined with respect to matters which relate only to credibility.
(Amended effective September 1, 2006.)
Committee Comment—1977
The rule permits impeachment by means of reputation or opinion evidence.
Traditionally, Minnesota has distinguished between opinion and reputation
when dealing with the issue of credibility. Reputation testimony has been
permitted but personal opinion has been excluded. See Simon v. Carroll, 241
Minn. 211, 220, 221, 62 N.W.2d 822, 828, 829 (1954); State v. Kahner, 217
Minn. 574, 582, 15 N.W.2d 105, 109 (1944). However, since the Minnesota
courts permit the witness to testify as to whether he would believe the testimony
which the impeached witness would give under oath, Minnesota courts come
very close to permitting opinion testimony as to credibility.
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Evidence of truthful character is only admissible for rehabilitation purposes
after the character of the witness is attacked. What is meant by “otherwise”
in the rule is left for case-by-case analysis. The United States Supreme
Court Advisory Committee Note indicates that impeachment of a witness by
introducing evidence of bias is not an attack on the character of the witness
sufficient to justify rehabilitation. It is further suggested that evidence of
misconduct admitted under rule 608(b) or 609 is such an attack. Impeachment
in the form of contradiction may justify rehabilitation, depending on the
circumstances. See United States Supreme Court Advisory Committee Note.
This subdivision (b) considers the use of specific conduct to attack or support
the credibility of a witness. (See rule 609 for the admissibility of a criminal
conviction.) The rule corresponds to existing practice in Minnesota. It is
permissible to impeach a witness on cross-examination by prior misconduct
if the prior misconduct is probative of untruthfulness. See State v. Gress, 250
Minn. 337, 343, 84 N.W.2d 616, 621 (1957); Note 36 Minn.L.Rev. 724, 733
(1952). However, because this is deemed an inquiry into a collateral matter
the cross-examiner may not disprove an answer by extrinsic evidence. State
v. Nelson, 148 Minn. 285, 296, 181 N.W. 850, 855 (1921). In criminal cases
the courts have been somewhat reluctant to permit such evidence if it tends to
involve matters that might prejudice the jury. See State v. Haney, 219 Minn.
518, 520, 18 N.W.2d 315, 316 (1945).
The last sentence in rule 608 preserves the rights of an accused or other
witness to assert the Fifth Amendment privilege as to those questions which
relate only to credibility. If the question relates to matters other than credibility
this rule has no application.
Advisory Committee Comment—2006 Amendments
Rule 608(b)
The amendment in rule 608(b) comes from the amendment to Fed. R. Evid.
608(b), which was added in 2003. The language clarifies that the restriction
on extrinsic evidence applies only if the witness is being impeached on the
issue of character for truthfulness. If the witness is impeached by evidence
of bias the denial may be contradicted by extrinsic evidence. For example,
if a witness denies the plaintiff is her son, the denial may be challenged by
extrinsic evidence. If the witness denies that she lied on a job application, the
denial may not be disproved by extrinsic evidence.
The limitation on extrinsic evidence applies only to evidence that requires
testimony from another witness. Counsel may contradict the witness with
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evidence offered through the testimony of the witness being impeached. For
example, if the witness denies lying on a job application, counsel may try
to refresh the witness’ recollection by showing the witness the application.
Counsel may offer the job application if the foundation for admitting it can
be established through the testimony of the witness being impeached. If the
witness denies lying on a job application, and the lie cannot be established
through cross-examination of that witness, counsel may not disprove the
denial by calling another witness. Because this is an inquiry into a collateral
matter counsel may not call a rebuttal witness to lay the foundation for
admitting the job application and proving the lie. Compare Carter v. Hewitt,
617 F.2d 961, 969-70 (3d Cir. 1980) (admitting, as non-extrinsic evidence,
a letter that defendant admitted authoring) with United States v. Martz, 964
F.2d 787, 788 (8th Cir. 1992) (precluding defendant from introducing witness’
plea agreements after witness denied making any agreement stating that
documents are not admissible under rule 608(b) “merely to show a witness’
general character for truthfulness”). See generally Roger C. Park, David P.
Leonard & Steven H. Goldberg, Evidence Law: A Student’s Guide to the Law
of Evidence as Applied in American Trials 485 (2d ed. 2004).
Rule 608(c)
Rule 608(c) incorporates the holding in State v. Fallin, 540 N.W.2d 518,
522 (Minn. 1995) (placing burden on the prosecutor before allowing crossexamination of defendant or defense witnesses about acts of misconduct
reflecting on truthfulness). The balancing test taken from Fallin is not the
rule 403 test favoring admissibility unless probative value is “substantially
outweighed” by unfair prejudice. Under this test the court should not allow
the cross-examination if probative value and unfair prejudice are closely
balanced. Fallin, 540 N.W.2d at 522. The evidence should not be allowed
unless probative value on the issue of credibility outweighs the potential for
unfair prejudice.
The rule follows the holding in Fallin. Neither the rule nor the Court’s
opinion addresses the issue of whether the accused or a party in a civil case
must provide notice and satisfy the same evidentiary standard if counsel
attempts to impeach a witness under this rule. Ethical requirements in Minn.
R. Prof. Cond. 3.4(e) would be applicable in all cases to restrict lawyers
from alluding “to any matter that the lawyer does not reasonably believe is
relevant or that will not be supported by admissible evidence.” Nothing in
this rule would limit the rights and obligations in discovery. The Committee
recognizes that in some circumstances Minn. R. Crim. P. 9 provides for
differing obligations of discovery between the prosecutor and the defense. See
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also State v. Patterson, 587 N.W.2d 45, 50 (Minn. 1998) (“Discovery rules
are ‘based on the proposition that the ends of justice will best be served by
a system of liberal discovery which gives both parties the maximum possible
amount of information with which to prepare their cases and thereby reduces
the possibility of surprise at trial’ and are ‘designed to enhance the search for
truth’”) (citations omitted).
Rule 609. Impeachment by Evidence of Conviction of Crime
(a)
General rule. For the purpose of attacking the credibility of a witness,
evidence that the witness has been convicted of a crime shall be admitted only if the crime (1)
was punishable by death or imprisonment in excess of one year under the law under which
the witness was convicted, and the court determines that the probative value of admitting
this evidence outweighs its prejudicial effect, or (2) involved dishonesty or false statement,
regardless of the punishment.
(b)
Time limit. Evidence of a conviction under this rule is not admissible if
a period of more than ten years has elapsed since the date of the conviction or of the release
of the witness from the confinement imposed for that conviction, whichever is the later date,
unless the court determines, in the interests of justice, that the probative value of the conviction
supported by specific facts and circumstances substantially outweighs its prejudicial effect.
However, evidence of a conviction more than 10 years old as calculated herein, is not admissible
unless the proponent gives to the adverse party sufficient advance written notice of intent to use
such evidence to provide the adverse party with a fair opportunity to contest the use of such
evidence.
(c)
Effect of pardon, annulment, vacation or certificate of rehabilitation.
Evidence of a conviction is not admissible under this rule if (1) the conviction has been the
subject of a pardon, annulment, vacation or certificate of rehabilitation or other equivalent
procedure based on a finding of the rehabilitation of the person convicted, and that person has
not been convicted of a subsequent crime which was punishable by death or imprisonment in
excess of one year, or (2) the conviction has been the subject of a pardon, annulment, vacation
or other equivalent procedure based on a finding of innocence.
(d)
Juvenile adjudications. Evidence of juvenile adjudications is not
admissible under this rule unless permitted by statute or required by the state or federal
constitution.
(e)
Pendency of appeal. The pendency of an appeal therefrom does not render
evidence of a conviction inadmissible. Evidence of the pendency of an appeal is admissible.
(Amended effective January 1, 1990.)

Appendix-278

Rulings on Evidence

Committee Comment—1989
Rule 609(a)
The question of impeachment by past conviction has given rise to much
controversy. Originally convicted felons were incompetent to give testimony
in courts. It was later determined that they should be permitted to testify but
that the prior conviction would be evidence which the jury could consider in
assessing the credibility of the witness. However, not all convictions reflect on
the individual’s character for truthfulness. In cases where a conviction is not
probative of truthfulness the admission of such evidence theoretically on the
issue of credibility breeds prejudice. The potential for prejudice is greater when
the accused in a criminal case is impeached by past crimes that only indirectly
speak to character for truthfulness or untruthfulness. The rule represents a
workable solution to the problem. Those crimes which involve dishonesty or
false statement are admissible for impeachment purposes because they involve
acts directly bearing on a person’s character for truthfulness. Dishonesty
in this rule refers only to those crimes involving untruthful conduct. When
dealing with other serious crimes, which do not directly involve dishonesty or
false statement the Court has some discretion to exclude the offer where the
probative value is outweighed by prejudice. Convictions for lesser offenses
not involving dishonesty or false statement are inadmissible.
The substantive amendment is designed to conform this rule to the accepted
practice in Minnesota, which is to allow the accused to introduce evidence of
past crimes in the direct examination of the accused.
Contrary to the practice in federal courts, the defendant can preserve the
issue at a motion in limine and need not testify to litigate the issue in post trial
motions and appeals. Compare State v. Jones, 271 N.W.2d 534 (Minn.1978)
with Luce v. United States, 469 U.S. 38, 105 S.Ct. 460, 83 L.Ed.2d 443 (1984).
The trial judge should make explicit findings on the record as to the factors
considered and the reasons for admitting or excluding the evidence. If the
conviction is admitted, the court should give a limiting instruction to the jury
whether or not one is requested. State v. Bissell, 368 N.W.2d 281 (Minn.1985).
Subdivision (b)
The rule places a ten year limit on the admissibility of convictions. This
limitation is based on the assumption that after such an extended period of
time the conviction has lost its probative value on the issue of credibility.
Provision is made for going beyond the ten year limitation in unusual cases
where the general assumption does not apply.
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The rule will supersede Minnesota Statutes, section 595.07 (1974).
Subdivision (c)
The rule is predicated on the assumption that if the conviction has been
“set aside” for reasons that suggest rehabilitation, the probative value of the
conviction on the issue of credibility is diminished. For example, pardons
pursuant to Minnesota Constitution, Article 5, section 7 (restructured 1974),
or Minnesota Statutes, section 638.02 (1974) would operate to make a prior
conviction inadmissible as would a vacation of the conviction or subsequent
nullification pursuant to Minnesota Statutes, sections 609.166-609.168 (1974),
or Minnesota Statutes, section 242.01 et seq. (1974). A restoration of civil
rights, which does not reflect findings of rehabilitation would not qualify under
the rule. See Minnesota Statutes, section 609.165 (1974). If there is a later
conviction, as defined in the rule, the assumption of rehabilitation is no longer
valid. If otherwise relevant and competent both convictions may be used for
impeachment purposes. Obviously, if the first conviction is “set aside” based
on a finding of innocence, the conviction would have no more probative value
under any circumstances. See rules 401‑403.
Subdivision (d)
The amendment is a change in style not substance. Minnesota Statutes,
section 260.211, subdivision 2 (1988) does permit the disclosure of juvenile
records in limited circumstances. Pursuant to Minnesota Statutes, section
260.211, subdivision 1 (1988) a juvenile adjudication is not to be considered
a conviction nor is it to impose civil liabilities that accompany the conviction
of a crime. Rule 609(d) reflects this policy by precluding impeachment by
evidence of a prior juvenile djudication. It is conceivable that the state policy
protecting juveniles as embodied in the statute and the evidentiary rule might
conflict with certain constitutional provisions, e.g., the sixth amendment
confrontation clause. Under these circumstances the evidentiary rule becomes
inoperative. See Davis v. Alaska, 415 U.S. 308, 94 S.Ct. 1105, 39 L.Ed.2d 347
(1974), construed in State v. Schilling, 270 N.W.2d 769 (Minn. 1978).
Rule 610. Religious Beliefs or Opinions
		
Evidence of the beliefs or opinions of a witness on matters of religion is
not admissible for the purpose of showing that by reason of their nature the witness’ credibility
is impaired or enhanced.
(Amended effective January 1, 1990.)
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Rule 611. Mode and Order of Interrogation and Presentation
(a)
Control by court. The court shall exercise reasonable control over
the mode and order of interrogating witnesses and presenting evidence so as to (1) make the
interrogation and presentation effective for the ascertainment of the truth, (2) avoid needless
consumption of time, and (3) protect witnesses from harassment or undue embarrassment.
(b)
Scope of cross-examination. Cross-examination should be limited to the
subject matter of the direct examination and matters affecting the credibility of the witness.
The court may, in the exercise of discretion, permit inquiry into additional matters as if on
direct examination. An accused who testifies in a criminal case may be cross-examined on any
matter relevant to any issue in the case, including credibility.
(c)
Leading questions. Leading questions should not be used on the direct
examination of a witness except as may be necessary to develop the witness’ testimony.
Ordinarily leading questions should be permitted on cross-examination. When a party calls
a hostile witness, an adverse party, or a witness identified with an adverse party, interrogation
may be by leading questions.
(Amended effective January 1, 1990.)
Committee Comment—1977
Rule 611(a)
The mechanics of the trial process and the method and order of interrogating
witnesses is left to the discretion of the trial court. The rule makes it clear that
the court must bear the ultimate responsibility for the proper conduct of the
trial. The rule presents three general principles which should guide the court
in its exercise of “reasonable control.” See also rule 102.
Rule 611(b)
The court is also given some discretion over the scope of cross-examination.
Generally, the scope of cross-examination should be limited to the subject
matter of the direct examination and matters affecting the credibility of the
witness. Consistent with rule 611(a) and the court’s power to control the order
of proof, the court may permit a broader scope of cross-examination in the
appropriate case. However, inquiries into matters which were not the subject
of direct examination will be treated as if originating from direct examination.
The rule makes it clear that the scope of cross-examination of an accused
who takes the witness stand in a criminal trial is limited only by principles of
relevancy and the Fifth Amendment. See, e.g., rules 104(d), 608(b).
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Rule 611(c)
The use of leading questions is left to the discretion of the trial court.
Generally, leading questions should not be permitted when the witness is
sympathetic to the examiner. However, for preliminary matters and the
occasional situation in which leading questions are necessary to develop
testimony because of temporary lapse of memory, mental defect, immaturity
of a witness, etc., the court may permit inquiry by leading questions on direct
examination. When a party calls the opposing party, a witness identified
with the opposing party, or a hostile witness leading questions should also be
permitted.
Usually there is a right to ask leading questions on cross-examination. When
the witness is clearly sympathetic to the examiner the court has discretion to
prohibit the use of leading questions. For example, if a party defendant is
called as a witness by the plaintiff for direct examination, leading questions
should not be permitted on the cross‑examination by the defendant’s own
attorney. This rule and rule 607 incorporate and expand Minn. R. Civ. P.
43.02. The committee urges that the procedural rule be repealed.
Rule 612. Writing Used to Refresh Memory
Except as otherwise provided in criminal proceedings by the rules of criminal
procedure, if a witness uses a writing to refresh memory for the purpose of testifying, either:
(1) while testifying, or
(2) before testifying, if the court in its discretion determines it is necessary in
the interests of justice,
an adverse party is entitled to have the writing produced at the hearing, to inspect it, to crossexamine the witness thereon, and if otherwise admissible to introduce in evidence those
portions which relate to the testimony of the witness. If it is claimed that the writing contains
matters not related to the subject matter of the testimony the court shall examine the writing
in camera, excise any portions not so related, and order delivery of the remainder to the party
entitled thereto. Any portion withheld over objections shall be preserved and made available to
the appellate court in the event of an appeal. If a writing is not produced or delivered pursuant
to order under this rule, the court shall make any order justice requires.
(Amended effective January 1, 1990.)

Appendix-282

Rulings on Evidence

Committee Comment—1977
The rule continues existing practice, requiring disclosure of any statements
that are used by a witness for the purpose of refreshing his recollection on
the witness stand. Once the witness’ recollection is refreshed the witness can
testify from present recollection. Documents used for refreshing recollection
need not satisfy any requirements of trustworthiness, authenticity, etc. This
should be contrasted with the process involved when a witness has no present
recollection and attempts to introduce a document into evidence pursuant to
rule 803(5). The rule substantially expands the common law approach by
requiring production, within the discretion of the Court, of writings that were
reviewed by a witness in preparation for testifying. Most of the writings that
would be used for these purposes would be discoverable prior to trial pursuant
to Minn. R. Civ. P. 26-37 and Minn. R. Crim. P. 9. The rule is expressly made
subject to the rules of criminal procedure. Specifically the operative provisions
of the criminal rules would be rules 9.01 subdivision 3 and 9.02 subdivision 3
which preclude inquiry into legal theories, opinions, and conclusions as well
as certain reports and internal documents. Additionally, rule 9.01 provides for
the timing of the disclosure in certain cases.
Although it was the committee’s view that in most cases the materials
reviewed by a witness prior to testifying should be turned over upon request,
it was thought that the trial court should have some discretion in the matter.
Cf. State v. Grunau, 273 Minn. 315, 141 N.W.2d 815 (1966). Some flexibility
might be necessary in the large case if the witness reviewed an extraordinary
amount of documentary material and in the very small case where the attorney
might not have access to all of the materials reviewed by a witness prior to
trial.
If the statements are turned over, the opposing party may use the statements
for cross‑examination purposes. If admissible for impeachment purposes or
otherwise the statements can be introduced into evidence. The rule should not
be read to disregard applicable privileges that are validly asserted to protect
the confidentiality of a communication. See rule 501. The rule does not speak
to the issue that will be raised in civil cases if the document that is used to
refresh a witness’ recollection falls under the work product doctrine. See
Minn. R. Civ. P. 26.02 subdivision 3. The issue is left for development in the
traditional common law fashion. See 3 J. Weinstein and M. Berger, Weinstein’s
Evidence paragraph 612(04) (1975).
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Rule 613. Prior Statements of Witnesses
(a)
Examining witness concerning prior statement. In examining a witness
concerning a prior statement made by the witness, whether written or not, the statement need
not be shown nor its contents disclosed to the witness at that time, but on request the same shall
be shown or disclosed to opposing counsel.
(b)
Extrinsic evidence of prior inconsistent statement. Extrinsic evidence
of a prior inconsistent statement by a witness is not admissible unless the witness is afforded a
prior opportunity to explain or deny the same and the opposite party is afforded an opportunity
to interrogate the witness thereon, or the interests of justice otherwise require. This provision
does not apply to admissions of a party-opponent as defined in rule 801(d)(2).
(Amended effective January 1, 1990.)
Committee Comment—1977
Rule 613(a)
Prior statements of a witness may be used for cross-examination purposes
without disclosing the statement to the witness. The rule deviates from the
longstanding practice in most American jurisdictions which require disclosure
to the witness before any such cross-examination. This practice has been
soundly criticized as depriving the cross‑examiner of a vital tool. See C.
McCormick Evidence section 28 (2d ed. 1972); 4 Wigmore, Evidence section
1260 (Chadbourn ed. 1972). The rule is based on the belief that the truth
finding function of cross-examination will be better served by permitting such
examination without providing the witness with a warning as to where the
examiner is going. The rule provides for disclosure to the opposing counsel to
insure the integrity of the process.
Rule 613(b)
If a prior inconsistent statement is offered for impeachment purposes by
means of extrinsic evidence this subdivision is applicable. The committee
altered the federal rule in order to continue the existing practice of requiring
prior disclosure to the witness and an opportunity to explain before offering
a prior inconsistent statement into evidence. This procedure would obviate
the necessity for proof by extrinsic evidence if the witness admits making the
inconsistent statement. In the appropriate case the court has the discretion to
waive this foundational requirement. See generally Carroll v. Pratt, 247 Minn.
198, 203, 204, 76 N.W.2d 693, 697, 698 (1956).
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The rule does not apply to party admissions that are admissible as substantive
evidence. See rule 801(d)(2). See also Minn. R. Civ. P. 32.01 subdivision 2.
Rule 614. Calling and Interrogating Witnesses
(a)
Calling by court. The court may, on its own motion or at the suggestion of a
party, call witnesses, and all parties are entitled to cross-examine witnesses thus called.
(b)
Interrogation by court. The court may interrogate witnesses, whether
called by itself or by a party.
(c)
Objections. Objections to the calling of witnesses by the court or to
interrogation by it may be made at the time or at the next available opportunity when the jury
is not present.
(d)
Juror interrogation in criminal trials. Jurors may not suggest questions or
interrogate witnesses in criminal trials.
(Amended effective September 1, 2006).
Committee Comment—1977
Trial courts have traditionally been vested with the power to call and
interrogate witnesses. This right is consistent with the responsibility of the
Court in insuring a speedy and just determination of the issues. See rules 102
and 611(a). The rule does not immunize the trial court’s action from review.
The right to call and question witnesses can be abused by the trial court
which assumes an advocate’s position, particularly in a jury trial. The precise
manner and extent of questioning by the Court cannot be reduced to a simple
rule of evidence and must be developed on a case-by-case basis. United States
Supreme Court Advisory Committee Note. See also State v. Rasmussen, 268
Minn. 42, 44-46, 128 N.W.2d 289, 290, 291, certiorari denied 379 U.S. 916, 85
S.Ct. 267, 13 L.Ed.2d 187 (1964).
A specific objection is required to preserve the issue for appeal. See rule
103. However, the objection need not be made contemporaneously with the
objectionable act if the jury is present. The objection can be made at the next
available opportunity when the jury is absent.
Advisory Committee Comment—2006 Amendments
The amendment precluding juror questioning in criminal cases codifies the
holding in State v. Costello, 646 N.W.2d 204, 214-15 (Minn. 2002). Consistent
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with the opinion in Costello, the rule does not address the issue of whether
jurors may ask questions in civil cases.
Rule 615. Exclusion of Winnesses
At the request of a party the court may order witnesses excluded so that they cannot
hear the testimony of other witnesses, and it may make the order of its own motion.
Committee Comment—1989
The rule conforms to existing law in Minnesota and is consistent with Minn.
R. Crim. P. 26.03 subdivision 7. The rule, unlike the federal rule, leaves the
issue subject to the discretion of the trial court. A request for sequestration
in criminals cases rarely should be denied. State v. Jones, 347 N.W.2d 796
(Minn.1984); State v. Garden, 267 Minn. 97, 125 N.W.2d 591 (1963). The
committee agrees, however, with the Advisory Committee Note to Fed. R. Evid.
615 that investigating officers, agents who were involved in the transaction
being litigated, or experts essential to advise counsel in the litigation can be
essential to the trial process and should not be excluded.
Rule 616. Bias of Witnesses
For the purpose of attacking the credibility of a witness, evidence of bias, prejudice,
or interest of the witness for or against any party to the case is admissible.
(Adopted effective January 1, 1990.)
Committee Comment—1989
Rule 616 is adopted from the Uniform Rules of Evidence. Rule 616 codifies
United States v. Abel, 469 U.S. 45, 105 S.Ct. 465, 83 L.Ed.2d 450 (1984) which
in turn reaffirmed existing practice. Thus, the rule does not constitute a change
in practice. The committee viewed the rule as useful, however, to reiterate that
bias, prejudice, or interest of a witness is a fact of consequence under rule 401.
Further, the rule should make it clear that bias, prejudice, or interest is not a
collateral matter, and can be established by extrinsic evidence. See State v.
Underwood, 281 N.W.2d 337 (Minn.1979); State v. Waddell, 308 N.W.2d 303
(Minn.1981); State v. Garceau, 370 N.W.2d 34 (Minn.App.1985). Included in
bias, prejudice, or interest is evidence that the witness is being paid by a party.
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Rule 617. Conversation with Deceased or Insane Person
A witness is not precluded from giving evidence of or concerning any conversations
with, or admissions of a deceased or insane party or person merely because the witness is a
party to the action or a person interested in the event thereof.
(Former Rule 616 redesignated as Rule 617 effective January 1, 1990.)
Committee Comment—1989
This rule, former Minn. R. Evid. 616, was renumbered to permit the inclusion
of Rule 616, Bias of Witness, in a manner consistent with the organization
of the Uniform Rules of Evidence. This rule supersedes Minnesota Statutes,
section 595.04 (1974), which is known to the bench and bar of Minnesota
as the “Dead Man’s Statute.” The purpose of this statute was to reduce the
possibility of perjury in cases of this type. However, the statute was subject to
all the problems and potential for injustice which are inherent in a rule which
excludes otherwise admissible evidence.
The evidentiary rule represents a considered opinion that the protection
which the statute had offered to decedents’ estates was not sufficient to justify
the problems it created for honest litigants with legitimate claims. Much of the
rationale for abolishing the “Dead Man’s Statute” is set out in detail in In re
Estate of Lea, 301 Minn. 253, 222 N.W.2d 92 (1974).
ARTICLE 7. OPINIONS AND EXPERT TESTIMONY
Rule 701. Opinion Testimony by Lay Witness
If the witness is not testifying as an expert, the witness’ testimony in the form
of opinions or inferences is limited to those opinions or inferences which are (a) rationally
based on the perception of the witness and (b) helpful to a clear understanding of the witness’
testimony or the determination of a fact in issue.
(Amended effective January 1, 1990.)
Committee Comment—1977
The rule is consistent with existing practice in Minnesota. The rule permits
testimony by means of opinion and inference when it is based on firsthand
knowledge and will be helpful to an effective presentation of the issues.
Because the distinction between fact and opinion is frequently impossible to
delineate, the rule is stated in the nature of a general principle, leaving specific
application to the discretion of the trial court.
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Rule 702. Testimony by Experts
If scientific, technical, or other specialized knowledge will assist the trier of fact
to understand the evidence or to determine a fact in issue, a witness qualified as an expert
by knowledge, skill, experience, training, or education, may testify thereto in the form of an
opinion or otherwise. The opinion must have foundational reliability. In addition, if the opinion
or evidence involves novel scientific theory, the proponent must establish that the underlying
scientific evidence is generally accepted in the relevant scientific community.
(Amended effective September 1, 2006).
Committee Comment—1977
The admissibility of expert opinion has traditionally rested in the discretion
of the trial court. This discretion is primarily exercised in two areas:
1. determining if an opinion can assist the trier of fact in formulating a
correct resolution of the questions raised; and
2. deciding if the witness is sufficiently qualified as an expert in a given
subject area to justify testimony in the form of an opinion. There will be no
change in existing practice in this regard.
The rule is not limited to scientific or technical areas, but is phrased broadly
to include all areas of specialized knowledge. If an opinion could assist the
trier of fact it should be admitted subject to proper qualification of the witness.
The qualifications of the expert need not stem from formal training and may
include any knowledge, skill, or experience that would provide the background
necessary for a meaningful opinion on the subject. The rule also contemplates
expert testimony in the form of lecture or explanation. The expert may educate
the jury so the jurors can draw their own inference or conclusion from the
evidence presented.
Advisory Committee Comment—2006 Amendments
The amendment codifies existing Minnesota case law on the admissibility
of expert testimony. The trial judge should require that all expert testimony
under rule 702 be based on a reliable foundation. The proposed amendment
does not purport to describe what that foundation must look like for all types of
expert testimony. The required foundation will vary depending on the context
of the opinion, but must lead to an opinion that will assist the trier of fact. If
the opinion or evidence involves a scientific test, the case law requires that the
judge assure that the proponent establish that “‘the test itself is reliable and
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that its administration in the particular instance conformed to the procedure
necessary to ensure reliability.’” Goeb v. Tharaldson, 615 N.W.2d 800, 814
(Minn. 2000) (quoting State v. Moore, 458 N.W.2d 90, 98 (Minn. 1990)).
In addition, if the opinion involves novel scientific theory, the Minnesota
Supreme Court requires that the proponent also establish that the evidence
is generally accepted in the relevant scientific community. The rule does not
define what is novel, leaving this for resolution by the courts. See, e.g., State v.
Klawitter, 518 N.W.2d 577, 578-86 (Minn. 1994) (addressing whether 12-step
drug recognition protocol involves novel scientific theory); State v. Hodgson,
512 N.W.2d 95, 98 (Minn. 1994) (ruling that bite-mark analysis does not
involve novel scientific theory).
The Minnesota Supreme Court provided the standard for admissibility of
novel scientific testimony in Goeb. The court stated:
Therefore, when novel scientific evidence is offered, the
district court must determine whether it is generally accepted
in the relevant scientific community. See Moore, 458 N.W.2d
at 97-98; Schwartz, 447 N.W.2d at 424-26. In addition, the
particular scientific evidence in each case must be shown to
have foundational reliability. See Moore, 458 N.W.2d at 98;
Schwartz, 447 N.W.2d at 426-28. Foundational reliability
“requires the ‘proponent of a * * * test [to] establish that
the test itself is reliable and that its administration in the
particular instance conformed to the procedure necessary to
ensure reliability.’” Moore, 458 N.W.2d at 98 (alteration in
original) (quoting State v. Dille, 258 N.W.2d 565, 567 (Minn.
1977)). Finally, as with all testimony by experts, the evidence
must satisfy the requirements of Minn. R. Evid. 402 and 702—
be relevant, be given by a witness qualified as an expert, and
be helpful to the trier of fact. See State v. Nystrom, 596 N.W.2d
256, 259 (Minn. 1999).
Goeb, 615 N.W.2d at 814.
In State v. Roman Nose, 649 N.W.2d 815, 819 (Minn. 2002), the court
described the standard in a different way:
		

Put another way, the Frye-Mack standard asks first whether
experts in the field widely share the view that the results
of scientific testing are scientifically reliable, and second
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whether the laboratory conducting the tests in the individual
case complied with appropriate standards and controls.
Finally, in State v. MacLennan, 702 N.W.2d 219, 230 (Minn. 2005) the court
explained the standard:
Under the Frye-Mack standard, a novel scientific theory
may be admitted if two requirements are satisfied. The
district court must first determine whether the novel scientific
evidence offered is generally accepted in the relevant scientific
community. Second, the court must determine whether the
novel scientific evidence offered is shown to have foundational
reliability. As with all expert testimony, the evidence must
comply with Minn. R. Evid. Rules 402 and 702; that is, it
must be relevant, helpful to the trier of fact, and given by a
witness qualified as an expert. The proponent of the novel
scientific evidence bears the burden of establishing the proper
foundation for the admissibility of the evidence.
(Citations omitted.)
Rule 703. Bases of Opinion Testimony by Experts
(a)  The facts or data in the particular case upon which an expert bases an opinion
or inference may be those perceived by or made known to the expert at or before the hearing.
If of a type reasonably relied upon by experts in the particular field in forming opinions or
inferences upon the subject, the facts or data need not be admissible in evidence.
(b)  Underlying expert data must be independently admissible in order to be received
upon direct examination; provided that when good cause is shown in civil cases and the
underlying data is particularly trustworthy, the court may admit the data under this rule for
the limited purpose of showing the basis for the expert’s opinion. Nothing in this rule restricts
admissibility of underlying expert data when inquired into on cross-examination.
(Amended effective January 1, 1990.)
Committee Comment—1989
The rule represents a fresh approach to the question of expert testimony-one which more closely conforms to modern realities. Consistent with
existing practice the expert can base an opinion on firsthand knowledge of
the facts, facts revealed at trial by testimony of other witnesses, or by way of
hypothetical questions. The rule also permits the opinion to be based on data
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or facts presented to the witness prior to trial. The sufficiency of facts or data
in establishing an adequate foundation for receiving the opinion is subject to
a two-part test:
1. are these facts and data of a type relied upon by experts in this field when
forming inferences or opinions on the subject;
2. is this reliance reasonable?
In explanation the United States Supreme Court Advisory Committee stated:
(A) physician in his own practice bases his diagnosis
on information from numerous sources and of considerable
variety, including statements by patients and relatives, reports
and opinions from nurses, technicians and other doctors,
hospital records, and X-rays. Most of them are admissible
in evidence, but only with the expenditure of substantial time
in producing and examining various authenticating witnesses.
The physician makes life and death decisions in reliance upon
them. His validation, expertly performed and subject to crossexamination, ought to suffice for judicial purposes. (citations
omitted)
Supreme Court Advisory Committee Note.
The requirement that the facts or data be of a type reasonably relied upon by
experts in the field provides a check on the trustworthiness of the opinion and
its foundation. In determining whether the reliance is reasonable, the judge
must be satisfied that the facts and data relied on by the experts in the field are
sufficiently trustworthy to ensure the validity of the opinion. The sufficiency
of the foundation for the opinion testimony could be treated as a preliminary
question under rule 104.
The rule is aimed at permitting experts to base opinions on reliable hearsay
and other facts that might not be admissible under these rules of evidence.
Obviously, a prosecution witness could not base an opinion on evidence
that had been seized from a defendant in violation of the Fourth or Fifth
Amendments. The application of the “fruit of the poisonous tree doctrine”
would mandate such a result. See Wong Sun v. United States, 371 U.S. 471, 83
S.Ct. 407, 9 L.Ed.2d 441 (1963). Similarly, where state policy considerations
require that certain matters not be admitted at trial, the state policy should not
be thwarted by allowing the same evidence to come in the “back door” in the
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form of an expert’s opinion. See, e.g., Minnesota Statutes, sections 595.02 and
169.121 (1974).
This rule deals with the adequacy of the foundation for the opinion. Rule
705 determines the timing and necessity for establishing the foundation at
trial. Great emphasis is placed on the use of cross-examination to provide
the trier of fact with sufficient information to properly assess the weight to be
given any opinion.
Although an expert may rely on inadmissible facts or data in forming an
opinion, the inadmissible foundation should not be admitted into evidence
simply because it forms the basis for an expert opinion.
In civil cases, upon a showing of good cause, the inadmissible foundation,
if trustworthy, can be admitted on direct examination for the limited purpose
of establishing the basis for the opinion. See generally Carlson, Policing the
Bases of Modern Expert Testimony, 39 Vand.L.Rev. 577 (1986); Federal Rules
of Evidence: A Fresh Review and Evaluation, ABA Criminal Justice Section,
Rule 703 and accompanying comment, 120 F.R.D. 299, at 369 (1987).
In criminal cases, the inadmissible foundation should not be admitted.
Admitting such evidence might violate the accused’s right to confrontation.
See State v. Towne, 142 Vt. 241, 453 A.2d 1133 (1982).
Rule 704. Opinion on Ultimate Issue
Testimony in the form of an opinion or inference otherwise admissible is not
objectionable because it embraces an ultimate issue to be decided by the trier of fact.
Committee Comment—1977
Expert and lay witnesses will not be precluded from giving an opinion merely
because the opinion embraces an ultimate fact issue to be determined by the
jury. If the witness is qualified and the opinion would be helpful to or assist the
jury as provided in rules 701‑703, the opinion testimony should be permitted.
In determining whether or not an opinion would be helpful or of assistance
under these rules a distinction should be made between opinions as to factual
matters, and opinions involving a legal analysis or mixed questions of law and
fact. Opinions of the latter nature are not deemed to be of any use to the trier
of fact. The rule is consistent with existing practice in Minnesota as stated in
In re Estate of Olson, 176 Minn. 360, 370, 223 N.W. 677, 681 (1929):
… Standing alone, the objection that the opinion of a
qualified witness is asked upon the very issue and the ultimate
Appendix-292

Rulings on Evidence

one for decision is not sufficient. So long as the matter
remains in the realm where opinion evidence is customarily
resorted to, there is ordinarily no valid objection to permitting
a person who has qualified himself to express an opinion upon
the ultimate issue. That is a matter well left to the discretion
of the trial judge. While in a will contest the opinion of a
witness, lay or scientific, should not be asked as to the
testator’s capacity to make a valid will, there is certainly no
objection to questions concerning his ability to comprehend
his property and dispose of it understandingly.
See also In re Estate of Jenks, 291 Minn. 138, 144, 189 N.W.2d 695, 698 (1971).
Rule 705. Disclosure of Facts or Data Underlying Expert Opinion
The expert may testify in terms of opinion or inference and give reasons therefor
without prior disclosure of the underlying facts or data, unless the court requires otherwise.
The expert may in any event be required to disclose the underlying facts or data on crossexamination.
Committee Comment—1989
Rule 705 streamlines the presentation of expert testimony leaving it to
cross‑examination to develop weaknesses in the expert’s opinion. Obviously, if
there is to be effective cross-examination the adverse party must have advance
knowledge of the nature of the opinion and the basis for it. The procedural
rules provide for much of this information by way of discovery. See Minn.
R. Civ. P. 26 and Minn. R. Crim. P. 9.01 subd. 1(4). In the case where the
adverse party has not been provided with the necessary information to conduct
an effective cross-examination, the Court should, if requested by the adverse
party, exercise its discretion under the rule and require that a full foundation
be established on direct examination.
Rule 706. Court Appointed Experts
(a)
Appointment.  The court may on its own motion or on the motion of any
party enter an order to show cause why expert witnesses should not be appointed, and may
request the parties to submit nominations. The court may appoint any expert witnesses agreed
upon by the parties, and may appoint expert witnesses of its own selection. An expert witness
shall not be appointed by the court unless the witness consents to act. A witness so appointed
shall be informed of the witness’ duties by the court in writing, a copy of which shall be filed
with the clerk, or at a conference in which the parties shall have opportunity to participate.
A witness so appointed shall advise the parties of the witness’ findings, if any; the witness’
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deposition may be taken by any party; and the witness may be called to testify by the court or
any party. The witness shall be subject to cross-examination by each party, including a party
calling the witness.
(b)
Compensation.  Expert witnesses so appointed are entitled to reasonable
compensation in whatever sum the court may allow. The compensation thus fixed is payable
from funds which may be provided by law in criminal cases and civil actions and proceedings
involving just compensation under the fifth amendment. In other civil actions and proceedings
the compensation shall be paid by the parties in such proportion and at such time as the court
directs, and thereafter charged in like manner as other costs.
(c)
Disclosure of appointment.  In the exercise of its discretion, the court
may authorize disclosure to the jury of the fact that the court appointed the expert witness.
(d)
Parties’ experts of own selection.  Nothing in this rule limits the parties
in calling expert witnesses of their own selection.
(Amended effective January 1, 1990.)
Committee Comment—1977
This rule implements rule 614 setting up the appropriate procedure to be
used in calling an expert as a court witness. By recommending this rule the
committee did not intend to encourage the use of court appointed expert
witnesses. In the appropriate case, a trial judge might find that the use of
a court expert would be necessary to a fair, expeditious, and inexpensive
proceeding. See, e.g., Minnesota Statutes, section 176.391(2) (1974) which
provides for the appointment of impartial experts in Workmen’s Compensation
proceedings.
However, court experts pose a potential danger. Particularly in a jury trial
such an expert might unfairly tip the balance in the adversary process. The
rule provides for ample opportunity for the parties to provide the court with
the necessary information with which to make the decision whether to call an
expert as a court witness.
ARTICLE 8. HEARSAY
Rule 801. Definitions
The following definitions apply under this article:
(a)
Statement. A “statement” is (1) an oral or written assertion or (2)
nonverbal conduct of a person, if it is intended by the person as an assertion.
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(b)

Declarant. A “declarant” is a person who makes a statement.

(c)
Hearsay. “Hearsay” is a statement, other than one made by the declarant
while testifying at the trial or hearing, offered in evidence to prove the truth of the matter
asserted.
if:

(d)

Statements which are not hearsay. A statement is not hearsay

(1)
Prior statement by witness. The declarant testifies at the trial
or hearing and is subject to cross-examination concerning the statement,
and the statement is (A) inconsistent with the declarant’s testimony, and was
given under oath subject to the penalty of perjury at a trial, hearing, or other
proceeding, or in a deposition, or (B) consistent with the declarant’s testimony
and helpful to the trier of fact in evaluating the declarant’s credibility as a
witness, or (C) one of identification of a person made after perceiving the
person, if the court is satisfied that the circumstances of the prior identification
demonstrate the reliability of the prior identification, or (D) a statement
describing or explaining an event or condition made while the declarant was
perceiving the event or condition or immediately thereafter.
(2)
Statement by party-opponent. The statement is offered against
a party and is (A) the party’s own statement, in either an individual or a
representative capacity, or (B) a statement of which the party has manifested
an adoption or belief in its truth, or (C) a statement by a person authorized
by the party to make a statement concerning the subject, or (D) a statement
by the party’s agent or servant concerning a matter within the scope of the
agency or employment, made during the existence of the relationship, or (E)
a statement by a coconspirator of the party. In order to have a coconspirator’s
declaration admitted, there must be a showing, by a preponderance of the
evidence, (i) that there was a conspiracy involving both the declarant and the
party against whom the statement is offered, and (ii) that the statement was
made in the course of and in furtherance of the conspiracy. In determining
whether the required showing has been made, the Court may consider the
declarant’s statement; provided, however, the declarant’s statement alone shall
not be sufficient to establish the existence of a conspiracy for purposes of this
rule. The statement may be admitted, in the discretion of the Court, before the
required showing has been made. In the event the statement is admitted and
the required showing is not made, however, the Court shall grant a mistrial,
or give curative instructions, or grant the party such relief as is just in the
circumstances.
(Amended effective September 1, 2006.)
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Committee Comment—1989
Rule 801 (a, b, c)
Rules 801(a), (b), and (c) provide the general definition of hearsay. The
definition is largely consistent with the common law. Hearsay is an out of
court statement that is used in court to prove the truth of the matter asserted
in the statement. If the out of court statement is being offered for some other
purpose, such as to prove knowledge, notice, or for impeachment purposes it
is not hearsay. “Statement” is defined to include oral and written assertions
as well as nonverbal conduct that is intended as an assertion, e.g., nodding of
the head up and down to signify assent to a proposition. Nonverbal conduct
that is not intended as an assertion is not a statement and is not affected by
the hearsay rule. Hence, the rule puts to rest whatever lingering authority
Wright v. Tatham, 7 Ad. & Ell. 313 (Ex.Ch.1837), aff’d 5 Cl. & Fin. 670, 7
Eng.Rep. 559 (H.L. 1838) has in Minnesota. Wright involved a will contest
in which it was claimed that the testator was not competent at the time he
executed his will. To prove competence certain letters were introduced on the
theory that the authors of the letters considered the testator to be fully alert or
letters of this nature would not have been written. As “implied assertions of
the authors” the letters were excluded as hearsay. Under the rule the conduct
of writing a letter would not be hearsay and the admissibility of such conduct
would be determined under a relevancy analysis. See Article 4.
Rule 801(d)(1)
Adoption of this rule will change Minnesota law as stated in State v. Saporen,
205 Minn. 358, 285 N.W. 898 (1939). The Court in Saporen held that prior
inconsistent statements of witnesses are admissible only for impeachment
purposes. But see Gave v. Pyrofax Gas Corp., 274 Minn. 210, 214, 215, 143
N.W.2d 242, 246 (1966). However, the Court on two occasions has indicated
its willingness to reconsider the Saporen rule in the appropriate circumstances.
See State v. Slapnicher, 276 Minn. 237, 241, 149 N.W.2d 390, 393 (1967), State
v. Marchand, 302 Minn. 510, 225 N.W.2d 537, 538 (1975).
Four reasons were cited to support the decision in Saporen:
1. Lack of oath;
2. Lack of cross-examination;
3. A different ruling might encourage the manufacture of evidence by third
degree or entrapment methods;
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4. If inconsistent statements were admitted, consistent statements should be
admitted.
It was the Committee’s belief that the rule eliminates all but the second concern
of the Court in Saporen. The requirement that the statement must be given
under oath subject to the penalty of perjury is retained. Secondly, the witness
must be presently available for cross-examination or explanation of the prior
statement.
As amended, rule 801(d)(1)(B) permits prior consistent statements of
a witness to be received as substantive evidence if they are helpful to the
trier of fact in evaluating the credibility of the witness. Originally, rule
801(d)(1)(B) applied only to statements that were offered to rebut a charge of
recent fabrication or undue influence or motive. The language of the original
rule, if read literally, was too restrictive. For example, evidence of a prior
consistent statement should be received as substantive evidence to rebut an
inference of unintentional inaccuracy, even in the absence of any charge of
fabrication or impropriety. Also, evidence of prompt complaint in sexual
assault cases should be received as substantive evidence in the prosecution’s
case in chief, without the need for any showing that the evidence is being used
to rebut a charge of “recent fabrication or improper influence or motive.”
The amended rule is consistent with the result in State v. Arndt, 285
N.W.2d 478 (Minn.1979). Because of the restrictive language of former rule
801(d)(1)(B), however, the Arndt Court did not rely upon that rule. Instead, it
relied upon the theory that the prior statement was not offered for the truth of
the matter asserted, and hence was not hearsay under the definition set forth
in rule 801(c). As amended, rule 801(d)(1)(B) eliminates the need for reliance
upon this theory, and thereby eliminates the need for a limiting instruction
informing the jury that the evidence cannot be used to prove the truth of the
matter asserted.
Amended rule 801(d)(1)(B) only applies to prior statements that are
consistent with the declarant’s trial testimony and that are helpful in evaluating
the credibility of the declarant as a witness. Thus, when a witness’ prior
statement contains assertions about events that have not been described by the
witness in trial testimony, those assertions are not helpful in supporting the
credibility of the witness and are not admissible under this rule.
Even when a prior consistent statement deals with events described in the
witness’ trial testimony, amended rule 801(d)(1)(B) does not make the prior
statement automatically admissible. The trial judge has discretion under
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rules 611 and 403 to control the mode and order of presenting evidence and
to exclude cumulative evidence. Thus, the trial judge may prevent the witness
from reading a prepared statement before giving oral testimony, or prevent the
proponent from using direct examination of the witness merely as a vehicle
for having the witness vouch for the accuracy of a written report prepared by
the witness. The trial judge may also exclude prior consistent statements that
are a waste of time because they do not substantially support the credibility of
the witness. Mere proof that the witness repeated the same story in and out of
court does not necessarily bolster credibility.
The rule continues the existing practice of permitting testimony about the
witness’ prior out of court identification. See e.g., State v. Jones, 277 Minn.
174, 179, 152 N.W.2d 67, 72 (1967). The rationale for the rule stems from the
belief that if the original identification procedures were conducted fairly, the
prior identification would tend to be more probative than an identification at
trial. Obviously, if the prior identification did not occur under circumstances
insuring its trustworthiness, the identification should not be admissible. The
Court must be satisfied as to the trustworthiness of the out of court identification
before allowing it to be introduced as substantive evidence. See gen. Minn.
R. Crim. P. 7.01 which requires that criminal defendants be given notice of
certain identification procedures involved in their case.
Subdivision (d)(1)(D) represents a limited exception to the definition
of hearsay. The subject matter of the statement must describe an event or
condition at or near the time the declarant perceives the event or condition.
The federal rules treat such a statement as hearsay but would include it as
an exception to the hearsay rule without regard to the availability of the
declarant at trial. Federal Rule 803(1). The committee was concerned with
the trustworthiness of such statements when the declarant was not available to
testify at trial. When the declarant does testify at trial the distinction between
what he
did or what he said contemporaneous with an event is frequently an artificial
one. As a consequence the committee recommends treating such spontaneous
statements as nonhearsay. Furthermore, the traditional concerns that gave
rise to the hearsay rule of exclusion are satisfied by the requirement that the
declarant be a witness and be subject to cross-examination.
Rule 801(d)(2)
The rule excludes party admissions from its definition of hearsay. The
requirements of trustworthiness, firsthand knowledge, or rules against opinion
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which may be applicable in determining whether or not a hearsay statement
should be admissible do not apply when dealing with party admissions.
Because the rationale for their admissibility is based more on the nature of the
adversary system than in principles of trustworthiness or necessity, it makes
sense to treat party admissions as nonhearsay. In addition to a party’s own
statements and fully authorized statements made by agents of a party, the rule
provides for the admissibility of adoptive admissions. For a discussion of the
use of adoptive admissions in criminal cases see gen. Village of New Hope
v. Duplessie, 304 Minn. 417, 231 N.W.2d 548, 551 (1975). These provisions
should not change existing practice.
The admissibility of statements made by agents of a party has given rise
to much litigation. The rule rejects the strict agency theory in determining
whether or not the statement is admissible. Rather than focusing on the agent’s
authority to speak for the principle, the rule requires only that the statement be
made concerning a matter within the scope of the agency. For example, the
statement of a truck driver concerning an accident in which he was involved
while driving the truck for his employer can be received as an admission of the
employer. Statements made after the employment relationship terminates will
not be admissions of the employer.
In Bourjaily v. United States, 483 U.S. 171, 107 S.Ct.2775, 97 L.Ed.2d 144
(1987), the United States Supreme Court construed Fed. R. Evid. 801(d)(2)(E)
so that the federal coconspirator rule differed from the Minnesota rule in two
important particulars. First, Minnesota law required a prima facie showing
of a conspiracy, and second, the showing had to be made without considering
the coconspirator’s statements. State v. Thompson, 273 Minn. 1, 139 N.W.2d
490 (1966). In Bourjaily the Court continued the prior federal rule that the
showing had to be made by a preponderance of the evidence, which is a higher
standard than the Minnesota standard of a prima facie showing. However, the
Court held that the trial judge could consider the statements in determining
whether a conspiracy had been shown, overruling a line of federal cases
which held that the statements could not be considered. The amended rule
adopts the Bourjaily holdings in the following respects: The quantum of proof
required is a preponderance of the evidence, and under most circumstances
the rule allows the judge to consider the statements in determining whether
the showing has been made. The proviso in the amended rule precludes the
declarant’s statement by itself from establishing the conspiracy and is included
to prevent the hearsay statement from becoming admissible solely on the basis
of the content of the statement.
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The amended rule continues prior Minnesota law that the order of proof
rests in the discretion of the trial judge, who may admit the declaration before
the required showing is made. Although there is a danger that the declarations
will be admitted and the showing will not later be made, the Committee took
the view that the danger is offset by the trial judge’s authority to require
the showing to be made outside the presence of the jury under rule 104(c).
Moreover, the amended rule expressly authorizes the judge to grant a mistrial
or give such other relief as is just, in the event the statements are admitted and
the foundation is not later shown.
The amended rule continues the prior limitation that the statement must be
made in the course of and in furtherance of the conspiracy.
Advisory Committee Comment—2006 Amendments
Right to Confrontation.
In Crawford v. Washington, 541 U.S. 36 (2004), the United States Supreme
Court adopted a new approach to Sixth Amendment confrontation analysis.
The Court ruled that admitting against the accused “testimonial” hearsay from
an unavailable declarant, violates the Sixth Amendment right to confrontation,
absent a prior opportunity for cross-examination. The Crawford court stated,
Where nontestimonial hearsay is at issue, it is wholly consistent
with the Framers’ design to afford the States flexibility in the
development of hearsay law—as does [Ohio v.] Roberts, and
as would an approach that exempted such statement from
Confrontation Clause scrutiny altogether. Where testimonial
evidence is at issue, however, the Sixth Amendment demands
what the common law required: unavailability and a prior
opportunity for cross-examination.
Crawford, 541 U.S. at 68.
The Crawford court did not define what constitutes “testimonial” hearsay.
See id. Some types of evidence appear to be testimonial no matter how the
term is defined. For example, courtroom testimony, including testimony
at a preliminary hearing, or affidavits are testimonial, as are guilty pleas,
allocutions, and grand jury testimony. The Crawford court also stated,
“Statements taken by police officers in the course of interrogations are also
testimonial under even a narrow standard.” Id. at 52.
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The full implications of this new approach to Sixth Amendment interpretation
is presently being worked out in the courts. See, e.g., State v. Hannon, 703
N.W.2d 498, 507 (Minn. 2005) (ruling that testimony from a witness at the
defendant’s prior trial did not violate the defendant’s right of confrontation
where the witness was unavailable, the defendant had an opportunity to crossexamine at the first trial, and the state’s theory of the case had not substantially
changed); State v. Martin, 695 N.W.2d 578, 584-86 (Minn. 2005) (holding
that a dying declaration does not violate a defendant’s Sixth Amendment
right to confrontation because the Sixth Amendment did not repudiate dying
declarations, which were readily admissible at early common law).
Rule 801(d)(2)
The change in the title to rule 801(d)(2) conforms the title of the rule to the
text. The amended title clarifies that the statement by a party opponent need
not be an “admission” of guilt or liability in order to be excluded from the
definition of hearsay.
Rule 802. Hearsay Rule
Hearsay is not admissible except as provided by these rules or by other rules
prescribed by the Supreme Court or by the Legislature.
Committee Comment—1977
The general rule excluding hearsay is consistent with common law and
existing Minnesota practice. Rules 803(24) and 804(5) control the common
law development of additional hearsay exceptions. The authority of the
legislature to create various exceptions to the hearsay rule is well established.
See generally Minnesota Statutes, chapter 600 (1974) which contains several
examples of legislative exceptions to the hearsay rule.
Rule 803. Hearsay Exceptions; Availability of Declarant Immaterial
The following are not excluded by the hearsay rule, even though the declarant is
available as a witness:
(1)

(Not used).

(2)
Excited utterance. A statement relating to a startling event or condition
made while the declarant was under the stress of excitement caused by the event or condition.
(3)
Then existing mental, emotional, or physical condition. A statement
of the declarant’s then existing state of mind, emotion, sensation, or physical condition (such
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as intent, plan, motive, design, mental feeling, pain, and bodily health), but not including a
statement of memory or belief to prove the fact remembered or believed unless it relates to the
execution, revocation, identification, or terms of declarant’s will.
(4)
Statements for purpose of medical diagnosis or treatment. Statements
made for purposes of medical diagnosis or treatment and describing medical history, or past
or present symptoms, pain, or sensations, or the inception or general character of the cause or
external source thereof insofar as reasonably pertinent to diagnosis or treatment.
(5)
Recorded recollection. A memorandum or record concerning a matter
about which a witness once had knowledge but now has insufficient recollection to testify fully
and accurately, shown to have been made or adopted by the witness when the matter was fresh
in the witness’ memory and to reflect that knowledge correctly. If admitted, the memorandum
or record may be read into evidence but may not itself be received as an exhibit unless offered
by an adverse party.
(6)
Records of regularly conducted business activity. A memorandum,
report, record, or data compilation, in any form, of acts, events, conditions, opinions, or
diagnoses, made at or near the time by, or from information transmitted by, a person with
knowledge, if kept in the course of a regularly conducted business activity, and if it was the
regular practice of that business activity to make the memorandum, report, record, or data
compilation, all as shown by the testimony of the custodian or other qualified witness, unless
the source of information or the method or circumstances of preparation indicate lack of
trustworthiness. The term “business” as used in this paragraph includes business, institution,
association, profession, occupation, and calling of every kind, whether or not conducted
for profit. A memorandum, report, record, or data compilation prepared for litigation is not
admissible under this exception.
(7)
Absence of entry in records kept in accordance with the provisions
of paragraph (6). Evidence that a matter is not included in the memoranda reports, records,
or data compilations, in any form, kept in accordance with the provisions of paragraph (6), to
prove the nonoccurrence or nonexistence of the matter, if the matter was of a kind of which a
memorandum, report, record, or data compilation was regularly made and preserved, unless the
sources of information or other circumstances indicate lack of trustworthiness.
(8)
Public records and reports. Unless the sources of information or other
circumstances indicate lack of trustworthiness, records, reports, statements, or data compilations,
in any form, of public offices or agencies, setting forth (A) the activities of the office or agency,
or (B) matters observed pursuant to duty imposed by law as to which matters there was a duty
to report, excluding, however, in criminal cases and petty misdemeanors matters observed by
police officers and other law enforcement personnel, or (C) in civil actions and proceedings
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except petty misdemeanors and against the State in criminal cases and petty misdemeanors,
factual findings resulting from an investigation made pursuant to authority granted by law.
(9)
Records of vital statistics. Records or data compilations, in any form,
of births, fetal deaths, deaths, or marriages, if the report thereof was made to a public office
pursuant to requirements of law.
(10)
Absence of public record or entry. To prove the absence of a record,
report, statement, or data compilation, in any form, or the nonoccurence or nonexistence of a
matter of which a record, report, statement, or data compilation, in any form, was regularly
made and preserved by a public office or agency, evidence in the form of a certification in
accordance with rule 902, or testimony, that diligent search failed to disclose the record, report,
statement, or data compilation, or entry.
(11)
Records of religious organizations. Statements of births, marriages,
divorces, deaths, legitimacy, ancestry, relationship by blood or marriage, or other similar facts
of personal or family history, contained in a regularly kept record of a religious organization.
(12)
Marriage, baptismal, and similar certificates. Statements of fact
contained in a certificate that the maker performed a marriage or other ceremony or administered
a sacrament, made by a clergyman, public official, or other person authorized by the rules or
practices of a religious organization or by law to perform the act certified, and purporting to
have been issued at the time of the act or within a reasonable time thereafter.
(13)
Family records. Statements of fact concerning personal or family history
contained in family Bibles, genealogies, charts, engravings on rings, inscriptions on family
portraits, engravings on urns, crypts, or tombstones, or the like.
(14)
Records of documents affecting an interest in property. The record
of a document purporting to establish or affect an interest in property, as proof of the content
of the original recorded document and its execution and delivery by each person by whom it
purports to have been executed, if the record is a record of a public office and an applicable
statute authorizes the recording of documents of that kind in that office.
(15)
Statements in documents affecting an interest in property. A statement
contained in a document purporting to establish or affect an interest in property if the matter
stated was relevant to the purpose of the document, unless dealings with the property since the
document was made have been inconsistent with the truth of the statement or the purport of the
document.
(16)
Statements in ancient documents. Statements in a document in existence
twenty years or more the authenticity of which is established.
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(17)
Market reports, commercial publications.
Market quotations,
tabulations, lists, directories, or other published compilations, generally used and relied upon
by the public or by persons in particular occupations unless the sources of information or other
circumstances indicate lack of trustworthiness.
(18)
Learned treatises. To the extent called to the attention of an expert witness
upon cross‑examination or relied upon by the expert witness in direct examination, statements
contained in published treatises, periodicals, or pamphlets on a subject of history, medicine,
or other science or art, established as a reliable authority by the testimony or admission of the
witness or by other expert testimony or by judicial notice. If admitted, the statements may be
read into evidence but may not be received as exhibits.
(19)
Reputation concerning personal or family history. Reputation among
members of a person’s family by blood, adoption, or marriage, or among a person’s associates,
or in the community, concerning a person’s birth, adoption, marriage, divorce, death, legitimacy,
relationship by blood, adoption, or marriage, ancestry, or other similar fact of personal or family
history.
(20)
Reputation concerning boundaries or general history. Reputation in a
community, arising before the controversy, as to boundaries of or customs affecting lands in the
community, and reputation as to events of general history important to the community or State
or nation in which located.
(21)
Reputation as to character. Reputation of a person’s character among
associates or in the community.
(22)
Judgment of previous conviction. Evidence of a final judgment, entered
after a trial or upon a plea of guilty (but not upon a plea of nolo contendere), adjudging a person
guilty of a crime punishable by death or imprisonment in excess of one year, to prove any fact
essential to sustain the judgment, but not including, when offered by the state in a criminal
prosecution for purposes other than impeachment, judgments against persons other than the
accused. The pendency of an appeal may be shown but does not affect admissibility.
(23)
Judgment as to personal, family or general history, or boundaries.
Judgments as proof of matters of personal, family or general history, or boundaries, essential to
the judgment, if the same would be provable by evidence of reputation.
(Amended effective September 1, 2006.)
Committee Comment—1989
The exceptions to the hearsay rule of exclusion (rule 802) are separated into
two categories:
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1. those exceptions which are not affected by the availability or unavailability
of the declarant (rule 803), and
2. those exceptions which require that the declarant be unavailable before
the hearsay statement might be admissible (rule 804).
The basis for the distinction is largely historical, and represents a judgment
as to which hearsay statements are so trustworthy as to be admissible without
requiring the production of the declarant when available.
Rules 803 and 804 provide certain exceptions to the general rule of exclusion
for hearsay statements. A statement qualifying as an exception to the hearsay
rule must satisfy other provisions in these rules before it is admissible. For
example, a statement that qualifies as an exception to the hearsay rule must be
relevant and admissible under Article 4 and be based on personal knowledge
(rule 602) before it can be admitted into evidence.
Rule 803(1)
The committee did not recommend adoption of Fed. R. Evid. 803(1)”Present
sense impressions.” However, if the declarant testifies at trial and is subject
to cross‑examination, the declarant’s present sense impressions are treated as
nonhearsay under these rules. Rule 801(d)(1)(D).
Rule 803(2)
The excited utterance exception is one which traditionally has been treated
in terms of “res gestae” in Minnesota. The rules avoid use of the term “res
gestae” which is considered to be a general catchall phrase sanctioning
the admission of several types of hearsay statements. See gen. Morgan, A
Suggested Classification of Utterances Admissible as Res Gestae, 31 Yale
L.J. 229 (1922). C. McCormick, Evidence section 288 (2d ed. 1972). The
rules provide specific exceptions more clearly identifying the rationale and
requirements of each. The major effect this rule will have on existing practice
is a change in terminology which hopefully will result in better analysis and
understanding.
In order to qualify as an excited utterance, the following three requirements
must be met:
1. there must be a startling event or condition;
2. the statement must relate to the startling event or condition; and
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3. the declarant must be under a sufficient aura of excitement caused by the
event or condition to insure the trustworthiness of the statement.
The rationale stems from the belief that the excitement caused by the
event eliminates the possibility of conscious fabrication and insures the
trustworthiness of the statement. As the time lapse between the startling event
and subsequent statement increases, so does the possibility for reflection and
conscious fabrication. There can be no fixed guidelines. It is largely a matter
for the trial judge to determine whether the statement was given at such a time
when the aura of excitement was sufficient to insure a trustworthy statement.
Rule 104(a). In reaching this decision, the judge must consider all relevant
factors including the length of time elapsed, the nature of the event, the physical
condition of the declarant, any possible motive to falsify, etc.
Rule 803(3)
The rule combines two traditional exceptions to the hearsay rule; the state
of mind exception and the statement of present bodily condition. Both are
based on the belief that spontaneous statements of this nature are sufficiently
trustworthy to justify their admission into evidence. State of mind or bodily
condition are difficult matters to prove. When they are in issue or otherwise
relevant, hearsay statements of this type may be the best proof available.
The rule makes it clear that hearsay statements probative of the declarant’s
state of mind or emotion are not made inadmissible by the hearsay rule. The
more difficult evidentiary problems arise in the determination as to whether
state of mind is relevant to the issues in the lawsuit. Clearly, when state of
mind is in issue there is no problem. State of mind may also be admitted to
prove that the declarant subsequently acted in conformity with his state of
mind. See Scott v. Prudential Ins. Co., 203 Minn. 547, 552, 282 N.W. 467,
470 (1938); Mutual Life Ins. Co. v. Hillmon, 145 U.S. 285, 296, 12 S.Ct. 909,
913, 36 L.Ed. 706, 710, 711 (1892). The rule does not permit evidence of a
declarant’s present state of mind to be admitted to establish the declarant’s
previous actions, unless dealing with the execution, revocation, identification,
or terms of declarant’s will. Cf. Troseth v. Troseth, 224 Minn. 35, 28 N.W.2d
65 (1947). (Present state of mind used to prove previous intent in effectuating
gift.)
In considering the admissibility of statements of present sensation or
bodily condition, the Court should examine the circumstances surrounding
the statements to determine if they were spontaneous statements or statements
designed with a view to making evidence. Statements of the latter type should
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be excluded under rule 403. See C. McCormick, Evidence section 292 (2d ed.
1972).
Rule 803(4)
Statements to treating physicians traditionally have been admissible as an
exception to the hearsay rule if reasonably pertinent to diagnosis and treatment.
This includes statements as to present matters as well as past conditions. See
Peterson v. Richfield Plaza, Inc., 252 Minn. 215, 228, 89 N.W.2d 712, 722
(1958). In Minnesota, they have been admissible if the physician bases an
opinion on the statement.
The rule extends this exception to cover statements made to a nontreating
physician if made for the purpose of diagnosis. This rule is the logical
outgrowth of rule 703 which permits a nontreating physician to base an
opinion on such a statement if it is the type of statement upon which experts in
the field reasonably rely.
Rule 803(5)
The introduction of hearsay documents under this exception must be
distinguished from the use of documents to refresh the recollection of a witness.
See rule 612. Only when a witness has insufficient present recollection of
the event and attempts to read a hearsay document into the record are the
requirements of this rule applicable.
The rule does not require a total lack of memory. If the present recollection
of the witness is impaired to such an extent that he is unable to testify fully and
accurately, he may resort to a memorandum or record if it satisfies the other
provisions of the rule. In these situations, the previously recorded statement
will often be the best available evidence.
See Walker v. Larson, 284 Minn. 99, 105, 169 N.W.2d 737, 741, 742 (1969).
The provision that the hearsay document will not be received as an exhibit is
intended to prevent the jury from placing undue emphasis on the statement.
Rule 803(6)
This provision will replace the existing statutory scheme dealing with the
introduction of business records and shop records. See Minnesota Statutes,
sections 600.01-600.06 (1974) Minnesota had previously adopted the Uniform
Business Records as Evidence Act to bring state law in this area into conformity
with other states adopting the Uniform Act. In recommending the federal rule,
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it was the committee’s view that in the years to come it is of greater importance
that the state rule corresponds to the rule in force in the federal courts.
The rule should be read broadly to accomplish the purposes set out in Rule
102 as well as to ensure that only trustworthy evidence is admitted. The
application of the rule should not cause a substantive change in existing
practice. Past decisions of the Minnesota Supreme Court should serve as
guidelines for the proper interpretation of this rule. See gen. Brown v. St. Paul
Ry., 241 Minn. 15, 62 N.W.2d 688, 44 A.L.R.2d 535 (1954); City of Fairmont
v. Sjostrom, 280 Minn. 87, 157 N.W.2d 849 (1968).
Documents prepared solely for litigation purposes do not qualify under
this exception. If the document is prepared in part for business purposes but
with an eye toward litigation the court must decide if the interest in litigation
sufficiently detracted from the trustworthiness of the report to preclude its
admission. See Palmer v. Hoffman, 318 U.S. 109, 63 S.Ct. 477, 87 L.Ed. 645,
144 A.L.R. 719 (1943), cited with approval in Brown v. St. Paul Ry. Co., 241
Minn. 15, 36, 62 N.W.2d 688, 702 (dictum).
Rule 803(7)
Absence of an entry in a business record is not made inadmissible by the
hearsay rule. The admissibility of such evidence is governed by rules of
relevancy. See Article 4.
Rule 803(8)
The rationale for this exception rests in:
1. a belief in the trustworthiness of the work product of government agents
operating pursuant to official duty;
2. the necessity for introducing the full reports as opposed to testimony of
government agents whose memory may be faulty; and
3. a concern for the disruption that would result in government agencies if
its employees were continually required to testify in trials. See United States
Supreme Court Advisory Committee Note. See also C. McCormick, Evidence
section 315 (2d ed. 1972). Subdivisions (A) and (B) are consistent with existing
practice.
The rule was amended to clarify that records and reports qualifying under
each subdivision (A), (B) and (C) should be excluded if the report is not
trustworthy. Among other matters, the court should consider the qualifications,
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bias, and motivation of the authors, the timeliness and methods of investigation
or hearing procedures, and the reliability of the foundation upon which any
factual finding, opinion, or conclusion is based.
Subdivision (C) permits introduction of factual findings resulting from
investigations made pursuant to authority granted by law except when offered
against the accused in criminal cases. Prior to the Minnesota Rules of
Evidence, Minnesota courts did not admit reports which included discretionary
conclusions and opinions. Barnes v. Northwest Airlines, Inc., 233 Minn. 410,
433, 47 N.W.2d 180, 193 (1951); Clancy v. Daily News Corp., 202 Minn. 1,
7, 277 N.W. 264, 268 (1938). The rule makes no distinction among findings
of historical fact, factual conclusions, or opinions. Beech Aircraft Corp. v.
Rainey, 488 U.S. 153, 109 S.Ct. 439, 102 L.Ed.2d 445 (1988) (investigator’s
report on cause of airplane crash was not excludable because it included
investigator’s opinion or conclusion). See also Pipestone v. Halbersma, 294
N.W.2d 271 (Minn.1980). The primary concern of the rule is a determination
of whether the factual finding, conclusion, or opinion is trustworthy and
helpful to the resolution of the issues. Considerations of whether the document
contains historical facts as opposed to conclusions or discretionary factual
findings is subordinate to this primary consideration.
At present, public records are admitted pursuant to specific statutes. See,
e.g., Minnesota Statutes, section 600.13 (1974). This rule is not intended
to supersede the many statutes that specifically provide for the admission
or exclusion of certain public documents. E.g., Minnesota Statutes, section
169.09, subdivision 13 (1974).
Rule 803(9)
Minnesota has adopted the Uniform Vital Statistics Act, Minnesota Statutes,
sections 144.151-144.204, 144.49 (1974) which requires certain individuals
to make reports to the State Board of Health concerning births, deaths, etc.
Similarly Minnesota Statutes, section 517.10 (1974) requires the filing of
marriage certificates. Minnesota Statutes, sections 144.167 and 600.20 (1974).
However, not all statements included in such certificates are admissible. See
Backstrom v. New York Life Ins. Co., 183 Minn. 384, 236 N.W. 708 (1931).
This rule should not change existing Minnesota practice.
Rule 803(10)
The absence of a public record or entry, like the absence of a business record,
is not made inadmissible by the hearsay rule. The admissibility would depend
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on principles of relevancy. See Article 4. The rule provides for proof by way
of certification that a diligent search failed to disclose the record or entry. See
Minn. R. Civ. P. 44.02.
Rule 803(11)
The rule is an extension of the business records exception. See rule 803(6).
This exception is somewhat broader since there is no explicit directive that the
court inquire into the trustworthiness of the statement. Unlike the business
record exception, the person furnishing the statement is not required to have
a business or religious duty to report the information. Contra. Houlton v.
Manteuffel, 51 Minn. 185, 187, 53 N.W. 541, 542 (1892).
Rule 803(12)
This provision excepts certain certificates from the hearsay rule. In cases
where the certificate is filed or maintained in a church record, this provision
provides an alternative method of proof. See rules 803(8) and (10). See also
Minnesota Statutes, section 600.20 (1974).
Rule 803(13)
The exception for family records is consistent with common law tradition,
although at common law they were admissible only when the declarant was
unavailable. See C. McCormick, Evidence section 322 (2d ed. 1972). See also
Geisler v. Geisler, 160 Minn. 463, 467, 200 N.W. 742, 744 (1924). Cf. rule
804(b)(4).
Rule 803(14)
In many cases, the proper recording of an interest in property requires or
permits statements on the face of the record which assert proper execution and
delivery of the document. See e.g., Uniform Conveyancing Blanks prepared
under authority granted by Minnesota Statutes 1975 Supplement, section
507.09. The rule is intended to allow this record to be used as proof of proper
execution and delivery of the document, as well as proving the contents of the
record. This procedure is consistent with Minnesota practice. See Minnesota
Statutes, section 600.13 (1974).
Rule 803(15)
The circumstances under which most dispositive documents are made will
normally assure the reliability of statements relevant to the purpose of the
document. Absent a showing that subsequent dealings with the property
Appendix-310

Rulings on Evidence

have been inconsistent with these statements, there is sufficient indicia of
trustworthiness to warrant an exception to the general rule against hearsay.
Rule 803(16)
The admissibility of ancient documents will normally raise problems of
authentication and hearsay. The requirements of proper authentication are
set forth in rule 901(b)(8). If properly authenticated, these hearsay documents
are deemed to be sufficiently trustworthy to warrant admission as evidence
because:
1. they were compiled at a time prior to the litigation when there was no
motive to falsify;
2. the documentary form of the evidence reduces the possibility of error in
transmission;
3. it is unlikely that present testimony concerning these prior matters will be
significantly more probative. Furthermore, in most instances witnesses with
firsthand knowledge will not be available.
If the Court has reason to suspect the trustworthiness of the ancient document,
it may exercise its discretion under rule 403 to exclude the evidence.
Rule 803(17)
Many commercial publications and market quotations are highly trustworthy
and are relied upon by the general public as well as specialized groups.
The committee was concerned that this exception might permit certain
credit reports, etc., reflecting unreliable hearsay to be received as substantive
evidence. The distinction between the Minnesota rule and its federal
counterpart is intended to emphasize that this exception will not be a universal
sanction for the admission of market reports or commercial publications.
The rule makes it clear that the Court retains the power to exclude evidence
offered pursuant to this exception if the evidence is not trustworthy. See gen.
J. Weinstein & M. Berger, 4 Weinstein’s Evidence section 803(17(01)) (1975).
This provision is consistent with the authority given the Court under rule 403.
Rule 803(18)
The circumstances under which learned treatises will be admitted as
substantive evidence are set forth by the rule.
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These limitations should serve to avoid dangers of misunderstanding or
misapplication of this evidence.
The rule will expand the use of learned treatises in Minnesota courts. See
gen. Briggs v. Chicago Great Western Ry., 238 Minn. 472, 57 N.W.2d 572
(1953); but see Ruud v. Hendrickson, 176 Minn. 138, 222 N.W. 904 (1929); see
also Comment, 39 Minn.L.Rev. 905 (1955).
Rule 803(19, 20)
The rationale for the hearsay exception for reputation evidence is explained
in the United States Supreme Court Advisory Committee Note:
Trustworthiness in reputation evidence is found when the
topic is such that the facts are likely to have been inquired about
and that persons having personal knowledge have disclosed
facts which have thus been discussed in the community; and
thus the community conclusion, if any has been formed, is
likely to be a trustworthy one. (citations omitted)
When dealing with reputation concerning personal or family history, the
community includes the family, associates, or general community. This may
be somewhat broader than the traditional pedigree exception in Minnesota.
See Houlton v. Manteuffel, 51 Minn. 185, 53 N.W. 541 (1892). See Minnesota
Statutes, section 602.02 (1974) which permits reputation evidence to prove the
fact of marriage.
Subdivision 20 codifies a common law exception to the hearsay rule. C.
McCormick, Evidence section 324 (2d ed. 1972).
Rule 803(21)
Subdivision 21 provides that reputation as to character is not excluded by
the hearsay rule. The admissibility of this type of evidence is governed by
rules 404, 405, and 608.
Rule 803(22)
Prior to this rule, convictions have not been admissible as substantive
evidence. Guilty pleas could be received in a subsequent civil action as party
admissions. Otherwise a conviction would be admissible in a subsequent civil
case only for impeachment purposes. In addition, it is possible that a criminal
conviction might serve as an estoppel in the civil action. See Travelers Ins.
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Co. v. Thompson, 281 Minn. 547, 163 N.W.2d 289 (1968). The rule gives
evidentiary effect to criminal felony convictions, altering existing practice.
The rule is consistent with the modern trend in this area and has much to
commend it. See Annot., 18 A.L.R.2d 1287 (1951). It represents a belief in the
trustworthiness of verdicts based on the reasonable doubt standard. The rule
is limited to convictions for serious crimes to insure that there was sufficient
motivation to defend the criminal prosecution. To the extent that the defendant
believes the criminal conviction was not accurate for any reason, e.g., new
evidence, lack of discovery at the criminal trial, restrictive evidentiary rulings,
etc., these matters can be explained at the civil trial. The burden is placed on
the party offering the prior conviction to establish what facts were essential to
sustain the criminal conviction.
Rule 803(23)
This provision deals with the evidentiary effect to be given a judgment in
a civil case concerning matters of personal, family, or general history and
boundaries. At one time jury verdicts were essentially the equivalent of
reputation. Although the historical rationale for this exception is no longer
valid, judgments of this nature have continued to be admitted as an exception to
the hearsay rule since such judgments are at least as trustworthy as reputation
evidence. Rules 803(19) and (20). See United States Supreme Court Advisory
Committee Note.
Rule 803(24)
This exception allows for the continued development of exceptions to the
hearsay rule. It provides for sufficient flexibility to carry out the goals set out
in Rule 102. The rule defines the common law power of the judge to fashion
new exceptions to the hearsay doctrine. For hearsay to qualify under this
provision, it must be established that there is some need for the evidence and
that the evidence has guarantees of trustworthiness equivalent to the specific
exceptions set out in rule 803.
Furthermore, there is a notice requirement to avoid the possibility of surprise
and to lend more predictability to the litigation process. The Committee
considered and rejected the federal cases that applied a less restrictive notice
requirement. United States v. Bailey, 581 F.2d 341 (3d Cir.1978); United States
v. Carlson, 547 F.2d 1346 (8th Cir.1976) cert. denied 431 U.S. 914, 97 S.Ct.
2174, 53 L.Ed.2d 224; United States v. Leslie, 542 F.2d 285 (5th Cir.1976).
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Advisory Committee Comment—2006 Amendments
Rule 803(24)
The substance of this rule is combined with rule 804(b)(5) in new rule 807.
Rule 804. Hearsay Exceptions; Declarant Unavailable
(a)  Definition of unavailability. “Unavailability as a witness” includes situations
in which the declarant:
(1)  is exempted by ruling of the court on the ground of privilege from testifying
concerning the subject matter of the declarant’s statement; or
(2)  persists in refusing to testify concerning the subject matter of the declarant’s
statement despite an order of the court to do so; or
(3)  testifies to a lack of memory of the subject matter of the declarant’s statement; or
(4)  is unable to be present or to testify at the hearing because of death or then
existing physical or mental illness or infirmity; or
(5)  is absent from the hearing and the proponent of a statement has been unable
to procure the declarant’s attendance (or in the case of a hearsay exception under
subdivision (b) (2), (3), or (4), the declarant’s attendance or testimony) by process or
other reasonable means.
A declarant is not unavailable as a witness if the Declarant’s exemption, refusal, claim of lack
of memory, inability, or absence is due to the procurement or wrongdoing of the proponent of
the statement for the purpose of preventing the witness from attending or testifying.
(b)  Hearsay exceptions. The following are not excluded by the hearsay rule if the
declarant is unavailable as a witness:
(1)  Former testimony. In a civil proceeding testimony given as a witness at another
hearing of the same or a different proceeding, or in a deposition taken in compliance
with law in the course of the same or another proceeding, if the party against whom
the testimony is now offered or a party with substantially the same interest or motive
with respect to the outcome of the litigation, had an opportunity and similar motive to
develop the testimony by direct, cross, or redirect examination. In a criminal proceeding
involving a retrial of the same defendant for the same or an included offense, testimony
given as a witness at the prior trial or in a deposition taken in the course thereof.
(2)  Statement under belief of impending death. In a prosecution for homicide or in
a civil action or proceeding, a statement made by a declarant while believing that the
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declarant’s death was imminent, concerning the cause or circumstances of what the
declarant believed to be impending death.
(3)  Statement against interest. A statement which was at the time of its making
so far contrary to the declarant’s pecuniary or proprietary interest, or so far tended to
subject the declarant to civil or criminal liability, or to render invalid a claim by the
declarant against another, that a reasonable person in the declarant’s position would
not have made the statement unless believing it to be true. A statement tending to
expose the declarant to criminal liability and offered to exculpate the accused is not
admissible unless corroborating circumstances clearly indicate the trustworthiness of
the statement.
(4)  Statement of personal or family history. (A) A statement concerning the
declarant’s own birth, adoption, marriage, divorce, legitimacy, relationship by blood,
adoption, or marriage, ancestry, or other similar fact of personal or family history,
even though declarant had no means of acquiring personal knowledge of the matter
stated; or (B) a statement concerning the foregoing matters, and death also, of another
person, if the declarant was related to the other by blood, adoption, or marriage or
was so intimately associated with the other’s family as to be likely to have accurate
information concerning the matter declared.
(Amended effective January 1, 1990.)
Committee Comment—1989
Rule 804 includes those exceptions to the hearsay rule that are conditioned
upon a showing that the declarant is unavailable. As with the exceptions in
rule 803 the requirements of relevancy (Article 4) and firsthand knowledge
(rule 602) must be satisfied. Of necessity the decision as to whether or not
a hearsay declaration is based on firsthand knowledge must be made on
circumstantial evidence, and this requirement should be sufficiently flexible to
accomplish the purposes set out in rule 102.
Rule 804(a)
Traditionally the definition of unavailability varied among the several
hearsay exceptions. The rule takes the general approach that the concept of
unavailability should be applied consistently among each of the exceptions.
Contra, rule 804(a)(5). The definition of unavailability indicates that the
primary concern is the unavailability of the testimony and not necessarily the
unavailability of the declarant. If the declarant is present at trial but will not
or cannot testify as to an issue for any reason, whether justified or not, the
declarant is deemed to be unavailable on that issue for the purposes of the rule.
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With the exception of rule 804(b)(1), a witness will not be deemed unavailable
if his testimony can be procured by reasonable means, e.g., by taking his
deposition. This is a judgment that evidence by means of deposition would be
preferable to the hearsay statement. In determining whether testimony could
be procured by reasonable means the judge has some discretion. Appropriate
considerations would include such things as the stakes involved, the nature
of the testimony, and the expense that would be incurred by out of state
depositions. See rule 102.
The application of the Sixth Amendment confrontation clause will dictate
when the declarant must be produced in many criminal cases. See gen. Barber
v. Page, 88 S.Ct. 1318, 390 U.S. 719, 20 L.Ed.2d 255 (1968); Mancusi v.
Stubbs, 92 S.Ct. 2308, 408 U.S. 204,33 L.Ed.2d 293 (1972); State v. Shotley,
Minn., 233 N.W.2d 755, 757-758 (1975).
Rule 804(b)(1)
This exception deals with the introduction of former testimony when the
declarant is unavailable. Former testimony of a witness who testifies at trial
might be admissible under rule 801(d)(1)(A) if inconsistent with the witness’
present testimony. The rule distinguishes between civil and criminal cases.
In a civil case the former testimony in the same or different litigation is
excepted from the hearsay rule if:
1. the declarant is unavailable; and
2 the party against whom the testimony is being offered or another party
with substantially the same interest, had an opportunity and motive to develop
the testimony. Briggs v. Chicago Great Western Ry., 248 Minn. 418, 426, 80
N.W.2d 625, 633 (1957).
In a criminal proceeding the rule is only applicable when there is a retrial
of the same defendant for the same or an included offense. Even this limited
application might raise issues under the confrontation clause. The rule is not
intended to codify the scope of the Sixth Amendment.
To the extent that the admissibility of depositions is governed by rules of
procedure, the procedural rules shall still be in effect pursuant to rule 802.
See Minn. R. Civ. P. 32.01(3) and Minn. R. Crim. P. 21.06.
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Rule 804(b)(2)
This provision represents the traditional “dying declaration Exception”
to the hearsay rule. At common law the exception was limited to homicide
prosecutions. The rule extends this to include civil actions. Otherwise the rule
is consistent with the Minnesota approach as stated in State v. Eubanks, 277
Minn. 257, 262, 152 N.W.2d 453, 456, 457 (1967).
In prosecutions for homicide the dying declarations of the deceased as to
the cause of his injury or as to the circumstances which resulted in the injury
are admissible if it be shown, to the satisfaction of the trial court, that they
were made when the deceased was in actual danger of death and had given
up all hope of recovery. State v. Elias, 205 Minn. 156, 158, 285 N.W. 475, 476
(1939).
Rule 804(b)(3)
Declarations against interest have traditionally been excepted from the
hearsay rule when the declarant is unavailable. Unlike the admission of
a party (rule 801(d)(2)), the basis for this exception centers in notions of
trustworthiness and necessity.
The statement must not only be contrary to the declarant’s interest at the
time made, but so far contrary to his interest that a reasonable person would
not have made the statement unless he believed it to be true. Implicit in the
rule is the requirement that the declarant have firsthand knowledge (rule 602),
and that he understand or should understand that the statement is likely to be
contrary to his interest at the time the statement is made.
The common law exception was originally limited to declarations against
proprietary or pecuniary interests. Many jurisdictions, including Minnesota,
have expanded this to include statements that might give rise to civil liability,
Johnson v. Sleizer, 268 Minn. 421, 426, 129 N.W.2d 761, 764 (1964), and
statements against penal interest, State v. Higginbotham, 298 Minn. 1, 212
N.W.2d 881 (1973). This rule was not intended to affect the application of
Minnesota Statutes section 169.94 (1974). See Warren v. Marsh, 215 Minn.
615, 11 N.W.2d 528 (1943).
The corroboration requirement in criminal cases for statements that
exculpate the accused has been expressly approved by the Supreme Court.
State v. Higginbotham, 298 Minn. 1, 212 N.W.2d 881 (1973).
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Rule 804(b)(4)
Statements of personal or family history have traditionally been admissible
as an exception to the hearsay rule. See gen. 5 Wigmore, Evidence section
1480 et seq. (Chadbourn ed. 1974). The rule does not require that the
statement be made prior to the controversy, as was the case at common law. It
is thought that the timing of the statement goes more to its evidentiary weight
than admissibility. The relaxation of the requirement of first-hand knowledge
will allow admission of the statement of an unavailable declarant relating to
the date of his birth. See United States Supreme Court Advisory Committee
Note.
Rule 804(b)(5)
Other than the requirement of unavailability, this exception is identical
to rule 803(24). Since the unavailability of the declarant will increase the
necessity for resorting to hearsay statements, it is likely that this provision will
be used more frequently than rule 803(24) in fashioning new exceptions to the
hearsay rule.
Advisory Committee Comment—2006 Amendments
Rule 804(b)(5)
The substance of this rule is combined with rule 803(24) in new rule 807.
Rule 805. Hearsay Within Hearsay
Hearsay included within hearsay is not excluded under the hearsay rule if each part
of the combined statements conforms with an exception to the hearsay rule provided in these
rules.
Committee Comment—1977
Where double hearsay is involved the statement is admissible if each step in
the transmission of the statement qualifies under an exception to the hearsay
rule. Usually this question arises with respect to documentary evidence that
includes a hearsay statement. For example, a hospital record that includes
a spontaneous statement of a patient indicating present pain would not be
excluded by the hearsay rule. See rules 803(6), (3) and (4).
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Rule 806. Attacking and Supporting Credibility of Declarant
When a hearsay statement, or a statement defined in Rule 801(d)(2)(C), (D), or (E),
has been admitted in evidence, the credibility of the declarant may be attacked, and if attacked
may be supported, by any evidence which would be admissible for those purposes if declarant
had testified as a witness. Evidence of a statement or conduct by the declarant at any time,
inconsistent with the declarant’s hearsay statement, is not subject to any requirement that the
declarant may have been afforded an opportunity to deny or explain. If the party against whom
a hearsay statement has been admitted calls the declarant as a witness, the party is entitled to
examine the declarant on the statement as if under cross-examination.
(Amended effective January 1, 1990.)
Committee Comment—1977
The evidentiary value of a hearsay statement is dependent upon the
credibility of the declarant. The proper assessment of hearsay evidence
requires an opportunity to impeach and if necessary rehabilitate the credibility
of the declarant. The same rules governing impeachment and rehabilitation
of witnesses at trial are applicable to a hearsay declarant. However, when
impeaching a hearsay declarant with an inconsistent statement, the requirement
set forth in rule 613(b) that a person be given an opportunity to explain the
inconsistent statement is dispensed with. Contra Lerum v. Geving, 97 Minn.
269, 273, 105 N.W. 967, 969 (1906).
Rule 807. Residual Exception
A statement not specifically covered by rule 803 or 804 but having equivalent
circumstantial guarantees of trustworthiness, is not excluded by the hearsay rule, if the
court determines that (A) the statement is offered as evidence of a material fact; (B) the
statement is more probative on the point for which it is offered than any other evidence
which the proponent can procure through reasonable efforts; and (C) the general
purposes of these rules and the interests of justice will best be served by admission
of the statement into evidence. However, a statement may not be admitted under this
exception unless the proponent of it makes known to the adverse party, sufficiently in
advance of the trial or hearing, to provide the adverse party with a fair opportunity to
prepare to meet it, the proponent’s intention to offer the statement and the particulars
of it, including the name, address and present whereabouts of the declarant.
(Adopted effective September 1, 2006).
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Advisory Committee Comment—2006 Amendments
The new rule 807 is taken from Fed. R. Evid. 807 and combines rules 803(24)
and 804(b)(5). The rule requires the proponent to disclose, if known, the name,
address and present whereabouts of the declarant. In criminal cases, offering
hearsay statements against the accused from declarants who do not testify and
are not subject to cross-examination, may implicate the constitutional right to
confrontation.
ARTICLE 9. AUTHENTICATION AND IDENTIFICATION
Rule 901. Requirement of Authentication or Identification
(a)
General provisions. The requirement of authentication or identification
as a condition precedent to admissibility is satisfied by evidence sufficient to support a finding
that the matter in question is what its proponent claims.
(b)
Illustrations. By way of illustration only, and not by way of limitation,
the following are examples of authentication or identification conforming with the requirements
of this rule:
(1)
claimed to be.

Testimony of witness with knowledge. Testimony that a matter is what it is

(2)
Nonexpert opinion on handwriting. Nonexpert opinion as to the
genuineness of handwriting, based upon familiarity not acquired for purposes of the litigation.
(3)
Comparison by trier or expert witness. Comparison by the trier of fact or
by expert witnesses with specimens which have been authenticated.
(4)
Distinctive characteristics and the like. Appearance, contents, substance,
internal patterns, or other distinctive characteristics, taken in conjunction with circumstances.
(5)
Voice identification. Identification of a voice, whether heard firsthand or
through mechanical or electronic transmission or recording, by opinion based upon hearing the
voice at any time under circumstances connecting it with the alleged speaker.
(6)
Telephone conversations. Telephone conversations, by evidence that a
call was made to the number assigned at the time by the telephone company to a particular
person or business, if
(A) in the case of a person, circumstances, including self-identification, show the person
answering to be the one called, or (B) in the case of a business, the call was made to a place
of business and the conversation related to business reasonably transacted over the telephone.
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(7)
Public records or reports. Evidence that a writing authorized by law to
be recorded or filed and in fact recorded or filed in a public office, or a purported public record,
report, statement, or data compilation, in any form, is from the public office where items of this
nature are kept.
(8)
Ancient documents or data compilation. Evidence that a document or
data compilation, in any form, (A) is in such condition as to create no suspicion concerning
its authenticity, (B) was in a place where it, if authentic, would likely be, and (C) has been in
existence 20 years or more at the time it is offered.
(9)
Process or system. Evidence describing a process or system used to
produce a result and showing that the process or system produces an accurate result.
(10)
Methods provided by statute or rule. Any method of authentication or
identification provided by Legislative Act or by other rules prescribed by the Supreme Court
pursuant to statutory authority.
Committee Comment—1977
Rule 901(a)
Authentication is simply a more specialized application of the principles of
relevancy. Before probative value can be attached to an offer of evidence it must
be established that the evidence, be it a chattel, a writing, or a conversation is
precisely what the proponent claims it to be. The concept is frequently easy in
application but most difficult to define. As a consequence the rule consists of a
general statement followed by a number of illustrations setting forth possible
applications of the general rule. The illustrations are not intended to limit the
general rule in other areas, but are to serve only as examples of how the rule
might be applied.
The general rule treats authentication in terms of a condition precedent to
admissibility. To satisfy the condition precedent the proponent must present
evidence “sufficient to support a finding” by the trier of fact that the offered
evidence is what it is claimed to be. Authentication is governed by rule 104(b)
which leaves the order of proof subject to the discretion of the court. Rule 901
does not distinguish between the authentication of writings and chattels, and
applies equally to both.
Rule 901(b)
The illustrations are set out as guidelines to the application of the general
rule. Rule 901(a) requires that the evidence be sufficient to support a finding
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that the matter in question is what it is purported to be. It is possible that a
factual situation might fit within the letter of a particular illustration and yet,
because of peculiar circumstances, lack the probative value required to satisfy
the standard in subdivision (a). Certainly there will be occasions when the
authentication requirement is met by methods not suggested in subdivision (b).
Rule 901(b)(1)
Perhaps the most common method of authentication is the use of testimony
by a witness with knowledge that the offer of evidence is what it is represented
to be. See rule 602.
Rule 901(b)(2)
This illustration makes it clear that a lay witness who is familiar with a
person’s handwriting should be able to give an opinion for authentication
purposes. See rule 701. See also Johnson v. Burmeister, 182 Minn. 385, 386387, 234 N.W. 590-591 (1931). However, the familiarity with the handwriting
must not have been acquired for the purposes of the litigation.
Rule 901(b)(3)
In addition to the methods suggested in rules 901(b)(1) and (2), a letter could
be authenticated by opinion testimony of a handwriting expert, or through
comparison by the trier of fact with authenticated exemplars. The practice of
allowing jurors to determine the authenticity of a writing has been approved in
Minnesota. State v. Houston, 278 Minn. 41, 44, 153 N.W.2d 267, 269 (1967).
The rule should not be read as a statement that jurors can authenticate other
matters by comparison techniques without the benefit of expert testimony, e.g.,
ballistics or fingerprints. These questions must be resolved on a case-by-case
basis.
Rule 901(b)(4)
This illustration indicates that an offer of evidence can be authenticated by
circumstantial evidence. Typically, letters and telephone conversations are
authenticated by the well known “reply doctrine.”
Rule 901(b)(5)
This provision is consistent with Minnesota law. A properly qualified
witness may give his opinion as to the identity of a voice whether comparing
voices heard firsthand or through a mechanical or electronic transmission
or recording. State ex rel. Trimble v. Hedman, 291 Minn. 442, 450, 192
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N.W.2d 432, 437 (1971). In addition, the Court in Trimble makes it clear that
voiceprints are admissible at trial at least for the purposes of corroborating
or impeaching other voice identifications. Id. at 457, 192 N.W.2d at 441.
Although the illustration does not directly speak to voiceprints, their admission
for identification purposes would not be inconsistent with the underlying
rationale. See also rule 901(b)(9).
Rule 901(b)(6)
Telephone conversations can be authenticated by a number of methods, e.g.
the reply doctrine, rule 901(b)(4); or voice recognition, rule 901(b)(5). If the
number was assigned to a person the conversation may be authenticated by
introducing evidence that the call was made to the properly assigned number
and the person answering the phone identified himself or his identity can be
established by other circumstances. If the number was assigned to a business
the conversation may be authenticated by introducing evidence that the call
was made to the properly assigned number and the conversation related to the
type of business reasonably transacted over the telephone.
Rule 901(b)(7)
To authenticate a public or official record, it need only be established that
the document is from the custody of the appropriate office. See rules 902 and
1005 for the introduction of copies of public records. The hearsay aspects of
certain public records are addressed in rules 803 (8, 9, 10, 14, and 15). See
generally, Minn. R. Civ. P. 44 and Minnesota Statutes, section 600.13 (1974)
Rule 901(b)(8)
The hearsay problems that are associated with the admissibility of ancient
documents are covered in rule 803(16). The authenticity of a document or
data compilation can be established by showing that it is at least 20 years old,
found in a place where such documents or compilations are normally kept, and
in such condition so as not to create suspicion as to its authenticity. The rule
is drafted to reflect contemporary methods of data processing, retention, and
storage.
Rule 901(b)(9)
The authentication of many different types of scientific testimony is addressed
by this illustration. The admissibility of evidence based on X-rays, computer
printouts, voiceprints, public opinion polls, etc., all depend upon a showing
that the process or system used does produce an accurate result. The degree
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of accuracy required might vary with the purposes for which the evidence is
being offered, the state of the art, and the type of method or process involved.
Rule 901(b)(10)
This illustration is intended to make it clear that rule 901 does not limit or
supersede other forms of authentication. Existing statutes and court rules
providing for authentication of certain evidence remain in effect. See e.g.,
Minn. R. Civ. P. 44, 80 and 30.06. Minnesota Statutes, sections 175.11 and
600.13 (1974).
Rule 902. Self-authentication
Extrinsic evidence of authenticity as a condition precedent to admissibility is not
required with respect to the following:
(1)
Domestic public documents under seal. A document bearing a seal
purporting to be that of the United States, or of any State, district, Commonwealth, territory, or
insular possession
thereof, or the Panama Canal Zone, or the Trust Territory of the Pacific Islands, or of a
political subdivision, department, officer, or agency thereof, and a signature purporting to be
an attestation or execution.
(2)
Domestic public documents not under seal. A document purporting to
bear the signature in the official capacity of an officer or employee of any entity included in
paragraph (1) hereof, having no seal, if a public officer having a seal and having official duties
in the district or political subdivision of the officer or employee certifies under seal that the
signer has the official capacity and that the signature is genuine.
(3)
Foreign public documents. A document purporting to be executed or
attested in an official capacity by a person authorized by the laws of a foreign country to make
the execution or attestation, and accompanied by a final certification as to the genuineness
of the signature and official position (A) of the executing or attesting person, or (B) of any
foreign official whose certificate of genuineness of signature and official position relates to
the execution or attestation or is in a chain of certificates of genuineness of signature and
official position relating to the execution or attestation. A final certification may be made by a
secretary of embassy or legation, consul general, consul, vice consul, or consular agent of the
United States, or a diplomatic or consular official of the foreign country assigned or accredited
to the United States. If reasonable opportunity has been given to all parties to investigate the
authenticity and accuracy of official documents, the court may, for good cause shown, order
that they be treated as presumptively authentic without final certification or permit them to be
evidenced by an attested summary with or without final certification.
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(4)
Certified copies of public records. A copy of an official record or report
or entry therein, or of a document authorized by law to be recorded or filed and actually recorded
or filed in a public office, including data compilations in any form, certified as correct by the
custodian or other person authorized to make the certification, by certificate complying with
paragraph (1), (2), or (3) of this rule or complying with any Legislative Act or rule prescribed
by the Supreme Court pursuant to statutory authority.
(5)
Official publications. Books, pamphlets, or other publications purporting
to be issued by public authority.
(6)
Newspapers and periodicals.
newspapers or periodicals.

Printed materials purporting to be

(7)
Trade inscriptions and the like. Inscriptions, signs, tags, or labels
purporting to have been affixed in the course of business and indicating ownership, control, or
origin.
(8)
Acknowledged documents. Documents accompanied by a certificate of
acknowledgment executed in the manner provided by law by a notary public or other officer
authorized by law to take acknowledgments.
(9)
Commercial paper and related documents. Commercial paper,
signatures thereon, and documents relating thereto to the extent provided by general commercial
law.
(10)
Presumptions under Legislative Acts. Any signature, document, or other
matter declared by Legislative Act to be presumptively or prima facie genuine or authentic.
(Amended effective January 1, 1990.)
Committee Comment—1989
The rules retain the existing practice of dispensing with the authentication
requirement for certain documentary evidence. Because of the difficulty and
inconvenience that would result if formal authentication was required and
the slight risk of fraud or forgery, certain documents are deemed to be selfauthenticating. The fulfillment of the authentication requirement does not
preclude the opposing party from attacking the genuineness of the evidence to
detract from the weight to be given it by the trier of fact.
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Rule 902(1)
Consistent with principles of common law, public documents under seal are
self‑authenticating. See gen. Minnesota Statutes, sections 175.11 and 600.13
(1974). See also Minn. R. Civ. P. 44.01.
Rule 902(2)
The naked signature of a public employee or officer is not sufficient to
authenticate the document. However, if accompanied by a certification under
seal by a second public officer under the circumstances set out in the rule, the
document becomes self-authenticating
Rule 902(3)
Rule 902(3) was adapted from Fed. R. Civ. P. 44, (Minn. R. Civ. P. 44.01(2)).
Rule 902(4)
Consistent with the common law, certified copies of public records need no
additional authentication. See Minnesota Statutes, section 600.13 (1974) and
Minn. R. Civ. P. 44.01. The rule requires that the copy be of a public or official
record, that the custodian or other authorized person certify the copy, and that
the certificate comply with rule 902(1‑3), a specific statute, or other court rule.
The contents of the certificate should generally indicate the status of the signer
in relation to the custody of the document, and the accuracy of the copy.
Rule 902(5)
This provision is generally consistent with existing practice. See, e.g., Minn.
R. Civ. P. 44, Minnesota Statutes, sections 599.02, 648.33 (1974).
Rule 902(6)
The provision alters the common law, by placing the burden to contest
the genuineness of newspapers and other periodicals on the party opposing
the offer. Cf. Minnesota Statutes, sections 600.10-12 (1974). It is based
on the theory that the likelihood of forgery in these matters is slight and
the inconvenience and expense involved by requiring authentication is not
justified. The rule speaks only to authentication. The admissibility of such
evidence can be challenged pursuant to other rules of evidence.
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Rule 902(7)
The rule is based on the unlikelihood of forgery of a trade inscription. In
addition, the business community accepts and relies upon the trustworthiness
of trade inscriptions. Although this rule is not unquestioned at common law, it
represents a reasoned view that is supported in the case law. See United States
Supreme Court Advisory Committee Note and cases cited therein.
Rule 902(8, 9)
These provisions are consistent with existing practice. Minnesota Statutes,
section 600.14 (1974). See Minnesota Statutes, section 358.15 (1974) for the
parties authorized to take acknowledgments and Minnesota Statutes, sections
358.34-37 (1974) for the manner of taking acknowledgments. The evidentiary
rule is not intended to affect the legal requirements for establishing a valid,
executed will set forth by the Uniform Probate Code, Minnesota Statutes,
section 524.1-101 et seq. (1974). See in particular, Minnesota Statutes 1975
Supplement, section 524.2-501 et seq. The authentication of commercial paper
is governed by statutory law. See e.g., Minnesota Statutes, sections 336.1-202,
336.3-307, 336.3-510 and 336.8-105 (1974).
Rule 902(10)
In addition to the provisions in these rules, evidence can be authenticated
pursuant to specific statutes.
Rule 902(11)
Uniform Rule 902(11) adds business records to those writings that are selfauthenticating. The Committee considered Rule 902(11) and recommends
against adopting it.
Under present Minnesota law, the authentication requirement for business
records is found in Rule 803(6) (...”all as shown by the testimony of the custodian
or other qualified witness,...”). The extensive discovery available in both civil
and criminal procedures provides a vehicle for resolving authentication issues
before trial. The authentication requirement is generally waived. With respect
to the minority of cases in which the parties cannot resolve the issue prior to
trial, the committee took the view that a party should have the right to insist
upon the proof required by Rule 803(6). For these reasons the committee
decided not to recommend that business records be added to the list of selfauthenticating documents, and recommends that Uniform Rule 902(11) not be
adopted.
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Rule 903. Subscribing Witness’ Testimony Unnecessary
The testimony of a subscribing witness is not necessary to authenticate a writing
unless required by the laws of the jurisdiction whose laws govern the validity of the writing.
Committee Comment—1977
To authenticate a writing there is no need to present subscribing witnesses
unless otherwise required by the laws of the jurisdiction governing the validity
of the writing. E.g., Minnesota Statutes 1975 Supplement, section 524.3-406,
which in certain circumstances requires the production of an attesting witness.
ARTICLE 10. CONTENTS OF WRITINGS, RECORDINGS, AND PHOTOGRAPHS
Rule 1001. Definitions
For purposes of this article the following definitions are applicable:
(1)
Writings and recordings. “Writings” and “recordings” consist of
letters, words, or numbers, or their equivalent, set down by handwriting, typewriting, printing,
photostating, photographing, magnetic impulse, mechanical or electronic recording, or other
form of data compilation.
(2)
Photographs.
video tapes, and motion pictures.

“Photographs” include still photographs, X-ray films,

(3)
Original. An “original” of a writing or recording is the writing or
recording itself or any counterpart intended to have the same effect by a person executing or
issuing it. An “original” of a photograph includes the negative or any print therefrom. If data
are stored in a computer or similar device, any printout or other output readable by sight, shown
to reflect the data accurately, is an “original”.
(4)
Duplicate. A “duplicate” is a counterpart produced by the same impression
as the original, or from the same matrix, or by means of photography, including enlargements
and miniatures, or by mechanical or electronic rerecording, or by chemical reproduction, or by
other equivalent techniques which accurately reproduce the original.
Committee Comment—1977
Article 10 deals with the so called “best evidence rule.” Rule 1001 is the
definitional portion of the article. The rule is drafted sufficiently broad to
encompass future scientific advances in the storage and retrieval of data and
other information.
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Consistent with existing practice, not only the writing itself is classified as an
original, but also any counterpart intended to have the same effect by a person
executing or issuing it. Thus executed carbon copies are treated as originals.
The rule resolves two issues that have been raised in other jurisdictions.
(1)
original.

Both the negative and the print of a photograph are treated as an

(2)
Data printouts, readable by sight, are treated as originals.
Practically and common usage justify this result. See United States Supreme
Court Advisory Committee Note.
Rule 1002. Requirement of Original
To prove the content of a writing, recording, or photograph, the original writing,
recording, or photograph is required, except as otherwise provided in these rules or by
Legislative Act.
Committee Comment—1977
This provision is a straightforward statement of the general rule. Only
when a party is attempting to prove the contents of a writing, recording, or
photograph, must the original be produced. If a party is attempting to prove a
different consequential fact there is no general requirement that he do so with
the best available evidence. See generally C. McCormick, Evidence section
233 (2d ed. 1972). The rule does not address the question that arises when a
party attempts to prove the contents of a writing inscribed on a chattel, e.g., a
ring, a license plate, a billboard, etc. The question of whether the chattel must
be produced in these cases is left to the discretion of the trial court. See, e.g.,
Mattson v. Minnesota & North Wisconsin R. R., 98 Minn. 296, 298, 108 N.W.
517, 518 (1906).
Rule 1003. Admissibility of Duplicates
A duplicate is admissible to the same extent as an original unless (1) a genuine
question is raised as to the authenticity of the original or (2) in the circumstances it would be
unfair to admit the duplicate in lieu of the original.
Committee Comment—1977
With the development of accurate and convenient reproducing systems much
of the concern about the admission of duplicates is eliminated. There remains
the fear of possible fraud. However, in most instances where the accuracy of
a duplicate is not contested it makes little sense to prohibit the introduction
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of a duplicate. It makes less sense in civil cases where the litigants by way of
discovery usually can examine the original documents. The courts should not
place a heavy burden on the party contesting the admission of the duplicates.
The rule will mark a change in Minnesota practice, but not a major change.
At present copies made and kept in the ordinary course of business are treated
as originals. Minnesota Statutes, section 600.135 (1974).
Rule 1004. Admissibility of Other Evidence of Contents
The original is not required, and other evidence of the contents of a writing, recording,
or photograph is admissible if:
(1)  Originals lost or destroyed. All originals are lost or have been destroyed,
unless the proponent lost or destroyed them in bad faith; or
(2)  Original not obtainable. No original can be obtained by any available judicial
process or procedure; or
(3)  Original in possession of opponent. At a time when an original was under the
control of the party against whom offered, that party was put on notice, by the pleadings or
otherwise, that the contents would be a subject of proof at the hearing, and that party does not
produce the original at the hearing; or
(4)  Collateral matters. The writing, recording, or photograph is not closely related
to a controlling issue.
(Amended effective January 1, 1990.)
Committee Comment—1977
This rule is a codification of the common law. In application the rule
requiring the production of the original writing is a rule of preference. If the
original is available it must be produced if the contents are at issue. However,
where the original is not available courts have traditionally permitted the
admission of secondary evidence in the circumstances set out in the rule.
Rule 1005. Public Records
The contents of an official record, or of a document authorized to be recorded or filed
and actually recorded or filed, including data compilations in any form, if otherwise admissible,
may be proved by copy, certified as correct in accordance with Rule 902 or testified to be
correct by a witness who has compared it with the original. If a copy which complies with the
foregoing cannot be obtained by the exercise of reasonable diligence, then other evidence of
the contents may be given.
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Committee Comment—1977
An official record or authorized document which has been filed or recorded
may be proved by a certified copy. This is consistent with existing practice
under Minnesota Statutes, section 600.13 (1974). If a certified copy is not
obtainable, the record can be established by other types of evidence including
oral testimony.
Rule 1006. Summaries
The contents of voluminous writings, recordings, or photographs which cannot
conveniently be examined in court may be presented in the form of a chart, summary, or
calculation. The originals, or duplicates, shall be made available for examination or copying,
or both, by other parties at a reasonable time and place. The court may order that they be
produced in court.
(Amended effective January 1, 1990.)
Committee Comment—1977
In cases involving voluminous records, the only practical way to introduce
the evidence in a meaningful fashion is by resorting to charts, summaries,
or calculations. The rule does not require that the original documents be
introduced into evidence. However, they must be made available for inspection
or copying. The court has the power to require production of the original
documents in court.
Rule 1007. Testimony or Written Admission of Party
Contents of writings, recordings, or photographs may be proved by the testimony
or deposition of the party against whom offered or by that party’s written admission, without
accounting for the nonproduction of the original.
Committee Comment—1977
The original need not be produced if the contents of the writing can be
established by the testimony, deposition or written admission of an opposing
party. See Swing v. Cloquet Lumber Co., 121 Minn. 221, 225, 141 N.W. 117,
118 (1913). In each of these situations the policy rationale for requiring the
original writing is satisfied, with the possible exception that the party opponent’s
admission might not be accurate. The nature of the adversary system justifies
this result. In order to avoid the dangers of erroneous transmission, an oral
out of court admission by an adversary is not sufficient to prove the contents of
a writing.
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Rule 1008. Functions of Court and Jury
When the admissibility of other evidence of contents of writings, recordings, or
photographs under these rules depends upon the fulfillment of a condition of fact, the question
whether the condition has been fulfilled is ordinarily for the court to determine in accordance
with the provisions of Rule 104. However, when an issue is raised (a) whether the asserted
writing ever existed, or (b) whether another writing, recording, or photograph produced at the
trial is the original, or (c) whether other evidence of contents correctly reflects the contents, the
issue is for the trier of fact to determine as in the case of other issues of fact.
Committee Comment—1977
The rule is merely a specialized application of rule 104. Rule 104 sets
out the respective functions of the judge and jury. The judge is to make all
determinations as to the competency or admissibility of the evidence and the
jury is to determine the relevance or probative worth of the evidence. The
“best evidence rule” is essentially a rule of competency. Secondary evidence
is not competent to prove the contents of an original writing unless the original
is destroyed, not available, etc. It is a matter for the judge to decide pursuant
to rules 1008 and 104(a) whether the condition precedent for admissibility
has been established. Beyond the questions of admissibility certain factual
disputes may arise. Three possible issues are listed in the rule:
(1) whether the original ever existed;
(2) which of two evidentiary items is the original; and
(3) whether the secondary evidence correctly reflects the
contents of the original.
As to these questions the judge’s function is to determine whether there is
sufficient evidence in the record to support a finding on the issue. If sufficient
evidence is in the record the issues must be submitted to the trier of fact for
resolution.
ARTICLE 11. MISCELLANEOUS RULES
Rule 1101. Rules Applicable
(a)
Except as otherwise provided in subdivision (b), these rules apply to all
actions and proceedings in the courts of this state.
(b)
Rules inapplicable. The rules other than those with respect to privileges
do not apply in the following situations:
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(1)  Preliminary questions of fact. The determination of questions of fact
preliminary to admissibility of evidence when the issue is to be determined by
the court under Rule 104(a).
(2)  Grand jury. Proceedings before grand juries.
(3)  Miscellaneous proceedings. Proceedings for extradition or rendition;
probable cause hearings; sentencing, or granting or revoking probation;
issuance of warrants for arrest, criminal summonses, and search warrants; and
proceedings with respect to release on bail or otherwise.
(4)  Contempt proceedings in which the court may act summarily.
Committee Comment—1977
These rules of evidence are not applicable to certain procedures. However,
these proceedings may be governed by evidentiary rules set forth in statutes,
federal and state constitutions, and other court rules. See e.g., Minn. R. Crim.
P. 18.06.
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a
ABSENCE
Declarant unavailable to testify, hearsay
exceptions, §18.8.A
ABUSIVE LEADING QUESTIONS
Defined, §3.4.E
ACTUAL DISPUTE
Preclusion of negotiations evidence, §19.2.B
ADJUDICATIVE FACTS
Judicial notice, §20.1.A
ADMISSIBILITY
Absence of records, business records or public
records, §17.2.E
Admissibility vs. weight, §7
One-minute notes, 10
Analysis, similar or other acts, §12.5
Conditional relevancy, §9.9
Curative admissibility, §8.1
Expert testimony, §15.2
Assisting trier of fact, §15.4
Helpfulness, §15.5
Inadmissible evidence, §15.15
Foundation, §4.1
Habit evidence, guidelines, §13.3
Judge vs. jury functions, §6
Judicial discretion guidance, §1.4
Lay witness testimony, §§14.1 to 14.12
Permissible opinion or inference, §14.4
Liability insurance evidence, §19.5
One-minute notes, admissibility vs. weight, 10
Past sexual conduct of victim
Consent as defense, §19.6.C
Rape shield law, §19.6
Payment of medical expenses, §19.3
Plea discussions, §19.4
Public records and reports, §17.2.D
Rape shield law, §19.6
Relevance, test for preclusion, §19.1
Remedial action evidence, §19.1
Settlement/compromise negotiations, information
not otherwise discoverable, §19.2
Sex offenses
Consent as defense, §19.6.C
Prior false allegations of rape, §19.6.E
Rape shield law, §19.6
Subject to subsequent foundation, §4.5
Test
Relevance, §19.1
Similar or other acts, §12.5
Writings, prior inconsistent statements, §16.8.M

ADMISSIONS
Mitigating risk of unfair prejudice, §10.9
Preclusion of evidence, payment of medical
expenses, §19.3
ADOPTED STATEMENTS
Hearsay, prior statements by parties, §18.6
ADVERSE PARTIES
Refreshing recollection, documents or other
stimuli, §17.1.B
AGENT STATEMENTS
Hearsay, prior statements by parties, §18.6
Relevance, liability insurance, §19.5
ALTERABLE ITEMS NOT READILY IDENTIFIABLE
Chain of custody, §17.3.B
ANATOMY OF A MURDER
Elusiveness of truth, §2.3
ANCIENT DOCUMENTS
Hearsay exceptions, §18.7.D
ANNULMENT
Prior criminal convictions, §8.3.C.4
ANY TENDENCY CRITERIA
Relevance, §9.7
APPEARANCE OF JUDGE
Neutrality, §2.1
ARGUMENTATIVE QUESTIONS
Recurring objections, §8.3.A.6
ASKED AND ANSWERED QUESTIONS
Recurring objections, §8.3.A.3
ASSERTIONS
Hearsay, §18.1
Intention as assertion, §18.4.C
Issues, §18.4.A
Offered to prove truth of matter asserted,
§18.4.G
Other than while testifying, §18.4.E
By a person, §18.4.F
Prior statements by parties, §18.6
Primary purpose test, hearsay vs. confrontation
clause, §18.12.A
Statement relating to personal or family history,
hearsay exceptions, §18.8.E
ASSUMING FACTS NOT IN EVIDENCE
Recurring objections, §8.3.A.13
AUTHENTICATION
Absence of records, business records or public
records, §17.2.E
Business records, §17.2.C
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Business records vs. public records, §17.2.D.4
Computer-generated materials, §17.2.I
Computer printouts, §17.2.I
Electronically stored information, §17.2.K
Exhibits
Conditional relevancy, §9.11
Lack of foundation, §8.3.B.4
Factual findings, §17.2.D.1
Foundation, §17.2
Historical and statistical personal and property
records, §17.2.F
Law enforcement limitation, §17.2.D.1
Learned treatises, §17.2.H
Reliable authority requirement, §17.2.H.2
Market reports and commercial publications,
§17.2.G
Prior inconsistent statements, written statements,
§17.2.B
Public records and reports
Crawford rule, §17.2.D.3
Double hearsay, §17.2.D.2
Investigations, §17.2.D
Recorded recollections, §17.2.A
Self-authenticating documents, §17.2.J
Judicial discretion guidance, §1.4
Lack of foundation, §8.3.B.5
Social media evidence, §17.2.K
AUTHORIZED STATEMENTS
Hearsay, prior statements by parties, §18.6
AUTOPSY REPORTS
Hearsay vs. confrontation clause, §18.12.A

B
BALANCING TESTS
Conduct evidence, §12.10
Impeachment
Prior criminal conviction, §16.10.I
Specific instances of conduct, §16.9.F
Likelihood of harm, unfair prejudice, §10.4
Probative value
Conduct evidence, §12.10
Past sexual conduct of victim, §19.6.A
Unfair prejudice, §10.4
Probative value vs. degree of unwarranted
prejudice, §10.5
BEST EVIDENCE RULE
Demonstrations, §17.3.C
Documents, §17.3
Hearsay, residual exceptions, §18.9
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Illustrative exhibits, §17.3.D
Physical evidence and chain of custody, §17.3.B
Public records and reports, §17.2.D
Recurring objections, §8.3.A.12
Summaries rule, §17.3.A
BIAS
Impeachment, §16.1, §16.7
Relevance, liability insurance, §19.5
BLOGS
Social media evidence, authentication rule,
§17.2.K
BURDEN OF PERSUASION
Generally, §5
One-minute notes, 8
Public records and reports, lack of trustworthiness,
§17.2.D.1
BURDEN OF PROOF
Conduct evidence, §12.9
Foundation, §4.7
Habit and routine practice evidence, §13.6
BUSINESS RECORDS
Absence of records, §17.2.E
Authentication rule, §17.2.C
Business records vs. public records, §17.2.D.4
Computerized records, §17.2.C
Hearsay exceptions, §18.7.D
Hearsay vs. confrontation clause, §18.12.A

C
CHAIN OF CUSTODY
Lack of foundation, §8.3.B.9
Physical evidence, best evidence rule, §17.3.B
CHARACTER
Defined, §13.2
CHARACTER EVIDENCE
Generally, §§11.1 to 11.8
Acts vs. mental state, §11.2
Character vs. conduct evidence, §12.4
Civil cases, §11.4
Concerns, §11.2
Cross examination, §11.8
Defined, §11.1
Direct examination, §11.8
Evidentiary problems, §8.2
Exceptions to prohibition, §11.3
Habit or routine practice evidence, distinguished,
§13.2

subject index
Habit vs. character, §13.3
Impeachment, §16.1
Cross examination, §16.9.H
Truthfulness/untruthfulness, §16.9
Impermissible evidence, unfair prejudice, §10.10
Intent, §11.2
Inviting inferences by other acts, §12.3
Judicial discretion guidance, §1.4
Methods of proof, §11.6
Prior criminal conviction, §11.6.B
Truthfulness/untruthfulness, §11.6.A
One-minute notes, 14–15
Opinions, truthfulness/untruthfulness, §16.9.C
“Other acts” evidence, §§12.1 to 12.12
Pertinent traits, §11.5
Spreigl evidence, §12.1
Substantive evidentiary objections, §8.3.C.5
Truthfulness/untruthfulness, witnesses, §16.9.B
Victims, criminal cases, §11.3
CIRCUMSTANTIAL EVIDENCE
Defined, §9.3
CIRCUMSTANTIAL FACT OF CONSEQUENCE
Defined, §9.4
CIRCUMSTANTIAL LINKS
Relevance, §9.5
CIVIL CASES
Character evidence, §11.4
Judicial notice, §20.1
CO-CONSPIRATOR STATEMENTS
Hearsay, prior statements by parties, §18.6
CO-CONSPIRATORS
Foundation, §4.6
COLLATERAL EVIDENCE OF BIAS
Impeachment objections, §8.3.C.1
COLLATERAL MATTERS
Impeachment, §16.5
Prior inconsistent statements, §16.8.H
Leading questions, §3.4.D
COMMANDS
Hearsay issues, §18.4.B
COMMENT ON ANOTHER’S TESTIMONY
Recurring objections, §8.3.A.16
COMMERCIAL PUBLICATIONS
Authentication rule, §17.2.G
Hearsay exceptions, §18.7.D
COMMON LAW RULE
Expert testimony, §15.4
Impeachment by parties, §16.2

COMMUNITY
Defined, reputation testimony, §8.3.C.3
COMPETENCE
Judicial discretion guidance, §1.4
Objections, §8.1
COMPLETENESS
Documents, rule of completeness and context,
§17.1.A
COMPOUND QUESTIONS
Recurring objections, §8.3.A.7
COMPROMISE
Preclusion of evidence, offers to compromise,
§19.2
COMPUTER-GENERATED MATERIALS
Defined, §17.2.I
Foundation, §17.2.I.1
Hearsay issues, assertion by a person, §18.4.F
COMPUTER PRINTOUTS
Authentication rule, §17.2.I
Hearsay issues, assertion by a person, §18.4.F
COMPUTER-STORED INFORMATION
Authentication rule, §17.2.K
COMPUTER-STORED MATERIALS
Defined, §17.2.I
COMPUTERIZED RECORDS
Business records, authentication rule, §17.2.C
CONCLUSIONS
Lay witnesses, recurring objections, §8.3.A.8
CONDITIONAL RELEVANCY
Admissibility, §9.9
Issues involved, §9.11
CONDUCT EVIDENCE. See also HABIT
EVIDENCE; ROUTINE PRACTICE EVIDENCE
Generally, §§12.1 to 12.12
Admissibility test, similar or other acts, §12.5
Balancing test, §12.10
Burden of proof, §12.9
Conduct as habit, §13.3
Consequential fact analysis, §12.7
Extrinsic evidence, similar or other acts, §12.6
Impeachment, §16.1
Specific instances of conduct, §16.9.E
Statement vs. conduct, §16.8.K
Joint conduct, hearsay exceptions, §18.7.B
Judicial discretion, stipulations, §12.12
Limiting instruction, §12.11
Nonverbal conduct, hearsay issues, §18.4.D
Propensity taint, §12.8
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Reason/purpose for, hearsay vs. non hearsay,
§18.4.G
Routine practice, adequacy of sampling and
uniformity of response, §13.5
Stipulations, element of crime, §12.12
CONFRONTATION CLAUSE
Hearsay issues, §18.12
CONFUSION
Admissibility vs. weight, §7
Exclusion of evidence, §3.4.A
Unfair prejudice, §10.11
CONNECTING UP EVIDENCE
Relevance, §9.12
CONSENT
Past sexual conduct of victim, circumstances,
§19.6.B
CONSEQUENCE
Circumstantial links, §9.4
CONSEQUENTIAL FACT
Analysis, conduct evidence, §12.7
CONSPIRACY
Hearsay issues, prior statements by parties, §18.6
CONSTRUCTION OF RULES
Judicial discretion guidance, §1.4
Neutrality, §§2.1 to 2.3
Rule of completeness and context, §17.1.A
CONTEMPT
Abusive leading questions, §3.4.E
CONTEXT
Circumstantial links, §9.4
Defined, §17.1.A
Documents, rule of completeness and context,
§17.1.A
Hearsay vs. non hearsay, §18.4.G
CONTEXT FACT
Defined, §9.4
CONTINUING OBJECTIONS
Judicial discretion, §8.1
CONTRABAND
Unfair prejudice, §10.10
CONTROL OF PROCEEDINGS
Duty to control, §3.1
Evidentiary problems, §8.2
Excluding delaying or excessive evidence, §10.12
Judge as manager, §3.3
Leading questions, §3.4.E
Neutrality, §§2.1 to 2.3
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Presentation of evidence, §3.4.B
Recurring objections, §8.3.A
Rules as management tool, §3.4
CONVICTIONS
Admissibility vs. weight, §7
Impeachment, §16.1
Objections, §8.3.C.4
Judicial discretion guidance, §1.4
Probative value vs. degree of unwarranted
prejudice, §10.5
CORONER’S REPORT
Unfair prejudice, §10.10
CORPORATIONS
Habitual conduct as routine practice, §13.4
COURT RECORDS AND RULES
Judicial notice, §20.1.F
CRAWFORD RULE
Hearsay vs. confrontation clause, §18.12.A
Public records and reports, §17.2.D.3
CREDIBILITY
Admissibility vs. weight, §7
Circumstantial links, §9.4
Foundation adequacy, §4.4
Hearsay, §18.11
Impeachment, §16.1
Judicial discretion guidance, §1.4
Leading questions, §3.4.D
Oaths of witnesses, §16.1
CREDIBILITY FACT
Defined, §9.4
CRIMINAL CASES
Best practices, “other acts” evidence, §12.4
Electronically stored information, authentication
rule, §17.2.K
Expert testimony, ultimate issues opinions, §15.20
Impeachment, specific instances of conduct,
§16.9.F
Judicial notice, case law guidance, §20.1
Preclusion of evidence
Admission of liability, §19.2.C
Plea discussions, §19.4
Probative value vs. degree of unwarranted
prejudice, §10.5
Rule of completeness and context, §17.1.A
Victims, character evidence, §11.3
CROSS EXAMINATION
Character evidence, §11.8
Impeachment, §16.9.H
Expert testimony, §15.2

subject index
Evidentiary voir dire, §15.11
Hearsay issues, prior out-of-court statements,
§18.5.A
Impeachment
Bias or prejudice, §16.7.B
Extrinsic evidence, §16.8.L
Specific instances of conduct, §16.9.E, §16.9.F
Judicial discretion guidance, §1.4
Learned treatises, permitted use, §17.2.H.1
Opportunity, hearsay vs. confrontation clause,
§18.12
Trustworthiness of statements, §18.3
CUMULATIVE EVIDENCE
Admissibility vs. weight, §7
Exclusion, §3.4.A, §10.12
Recurring objections, §8.3.A.4
CURATIVE ADMISSIBILITY
Objections, §8.1

D
DATA COMPILATIONS
Best evidence rule, §17.3
Business records, authentication rule, §17.2.C
DECLARANT UNAVAILABLE TO TESTIFY
Hearsay exceptions, §18.8.A
Dying declaration, §18.8.C
Former testimony, §18.8.B
Statement relating to personal or family history,
hearsay exceptions, §18.8.E
DEFINITIONS
Abusive leading questions, §3.4.E
Character, §11.1, §13.2
Circumstantial evidence, §9.3
Circumstantial fact of consequence, §9.4
Community, reputation testimony, §8.3.C.3
Computer-generated materials, §17.2.I
Computer-stored materials, §17.2.I
Context, §17.1.A
Context fact, §9.4
Credibility fact, §9.4
Direct evidence, §9.3
Factual findings, authentication, §17.2.D.1
Foundation, §4.1
Habit, §13.2
Impeachment, §8.3.C
Judicial discretion, §1.2
Lay witness, §14.1
Leading questions, §8.3.A.1.a
Political judgment, §1.1

Relevant evidence, §9.2
DEGREE OF CERTAINTY
Expert testimony, §15.13
DELAY
Excluding evidence, §3.4.A, §10.12
DEMEANOR
Trustworthiness of statements, §18.3
DEMONSTRATIONS
Best evidence rule, §17.3.C
DIAGNOSIS
Business records, authentication rule, §17.2.C
Medical diagnosis/treatment, hearsay exceptions,
§18.7.C
DIGITAL RECORDS
Business records, authentication rule, §17.2.C
DIRECT EVIDENCE
Defined, §9.3
Issue in case, §9.5
Learned treatises, permitted use, §17.2.H.1
DIRECT EXAMINATION
Character evidence, §11.8
Leading questions, §3.4.C, §8.3.A.1.b
Scope, recurring objections, §8.3.A.17
DISCLOSURE
Expert testimony
Basis of opinion, §15.19
Underlying data, §15.18
Pretrial disclosure, substantive evidentiary issues,
§8.5
DISCRETION
Defined, §1.2
Exceeding discretion, §1.3
Limits, §1.3
DISHONESTY
Character, §11.1
Prior criminal conviction, dishonesty categories,
§16.10.K
Prior criminal convictions, §8.3.C.4
Probative value vs. degree of unwarranted
prejudice, §10.5
DISTORTION
Hearsay risks, §18.3
DIVISION OF FUNCTIONS
Admissibility, judge vs. jury functions, §6
Judge vs. jury
One-minute notes, 9–10
Relevance, §9.10
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DOCUMENT NOT IN EVIDENCE
Recurring objections, §8.3.A.19
DOCUMENTS
Generally, §§17.1 to 17.3
Authentication rule, §17.2
Best evidence rule, §17.3
Conditional relevancy, §9.11
Hearsay exceptions, §18.7.D
One-minute notes, 19–21
Recurring objections, §8.3.A.19
Refreshing recollection, §17.1.B
Rule of completeness and context, §17.1.A
Self-authenticating documents, §17.2.J
Judicial discretion guidance, §1.4
Lack of foundation, §8.3.B.5
Summaries, best evidence rule, §17.3.A
DOUBLE HEARSAY
Business records, authentication rule, §17.2.C
Public records and reports, §17.2.D.2
DUPLICATES
Best evidence rule, §17.3
DYING DECLARATION
Hearsay exceptions, §18.8.C
Hearsay vs. confrontation clause, §18.12.A

E
EDUCATION
Expert testimony, §15.8
ELECTRONICALLY STORED INFORMATION. See
also COMPUTER-GENERATED MATERIALS
Authentication rule, §17.2.K
EMOTIONAL CONDITION
Hearsay exceptions, §18.7.B
EMOTIONAL ENGAGEMENT
Elusiveness of truth, §2.3
EMPLOYEE STATEMENTS
Foundation, §4.6
Hearsay, prior statements by parties, §18.6
EVENT RECONSTRUCTION
Expert opinions, §15.21
EVIDENCE RULES
Minnesota Rules of Evidence, Appendix–241–333
EVIDENTIARY MOTIONS
Generally, §§8.1 to 8.5
Motion in limine, §8.4
One-minute notes, 10–11
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Pretrial rulings, §8.5
EVIDENTIARY PROBLEMS
Categories, §8.2
EXCITED UTTERANCES
Hearsay exceptions, §18.7.A
Hearsay vs. confrontation clause, §18.12.A
EXCLUDING EVIDENCE
Confusion, §3.4.A
Cumulative evidence, §3.4.A, §10.12
Hearsay, lack of foundation, §8.3.B.7
Judge vs. jury functions, §6
Misleading, §3.4.A
Objections, foundation, §4.3
Prejudice, §3.4.A
Exclusion as unfairly prejudicial, §§10.1 to
10.12
Relevant evidence
Judicial discretion, §10.2
Master rule, §10.1
One-minute notes, 13–14
EXHIBITS
Generally, §§17.1 to 17.3
Authentication rule, §17.2
Best evidence rule, §17.3
Chain of custody, §17.3.B
Illustrative exhibits, best evidence rule, §17.3.D
Market reports and commercial publications,
§17.2.G
One-minute notes, 19–21
Refreshing recollection, §17.1.B
EXPERT OPINION
Lack of foundation, recurring objections, §8.3.B.3
EXPERT TESTIMONY
Generally, §§15.1 to 15.21
Analysis, foundational reliability, §15.6
Assisting trier of fact, §15.4
Bases for opinion, §15.14
Conduit prohibition, §15.17
Cross examination, §15.2
Degree of certainty, §15.13
Demonstrated qualifications, §15.9
Determining qualifications needed, §15.10
Disclosure
Basis of opinion, §15.19
Underlying data, §15.18
Evidentiary voir dire, §15.11
Form of testimony, §15.12
Foundation, §4.6
Recurring objections, §8.3.B.3
Foundational reliability, §15.6
Frye-Mack standard, §15.7
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General vs. particular qualifications, §15.10
Guidance in rules, §15.1
Helpfulness, §15.5
Impeachment, opinion on credibility, §16.6
Inadmissible evidence, §15.15
Judicial discretion, §15.3
Guidance, §1.4
Lack of foundation, recurring objections, §8.3.B.2
Learned treatises, permitted use, §17.2.H.1
One-minute notes, 17–18
Opinions, §15.12
Lack of foundation, §8.3.B.3
Problematic subjects, §15.21
Qualifications, §15.8
Reasonable reliance determination, §15.16
Skill acquired through experience, §15.9
Ultimate issues
Fact vs. legal, §15.20
Opinions, §15.20
Underlying data, §15.18
EXPERT WITNESSES
Lay vs. expert witness, proper specialized
knowledge, §14.10
EXTRINSIC EVIDENCE
Impeachment, §16.4
Bias or prejudice, §16.7.A
Collateral matters, §16.5
Cross examination, §16.8.L
Party-opponent statements, §16.8.I
Prior inconsistent statements, §16.8.G
Specific instances of conduct, §16.9.E
Similar or other acts, §12.6

F
FACEBOOK
Social media evidence, authentication rule,
§17.2.K
FACTS
Judicial notice, classification of facts, §20.1.A
FACTS GENERALLY KNOWN
Judicial notice, §20.1.D
FACTS OF CONSEQUENCE
Conduct evidence, consequential fact analysis,
§12.7
Relevance, §9.6
FACTUAL FINDINGS
Defined, authentication, §17.2.D.1

FAIRNESS. See also UNFAIRNESS
Documents, rule of completeness and context,
§17.1.A
FAMILY HISTORY
Statement relating to personal or family history,
hearsay exceptions, §18.8.E
FAMILY RECORDS
Hearsay exceptions, §18.7.D
FAULTY MEMORY
Hearsay risks, §18.3
FEDERAL RULES
Impeachment, bias or prejudice, §16.7.C
FELONIES
Prior criminal conviction
Impeachment, §16.10.I
Unspecified felonies, §16.10.J
Prior criminal convictions, §8.3.C.4
Probative value vs. degree of unwarranted
prejudice, §10.5
FORM OF QUESTION/ANSWER
Evidentiary problems, §8.2
Recurring objections, §8.3.A
FORMER TESTIMONY
Declarant unavailable to testify, hearsay
exceptions, §18.8.B
FOUNDATION
Generally, §§4.1 to 4.7
Adequacy, §4.2, §4.4
Authentication rule, §17.2
Business records, authentication rule, §17.2.C
Computer-generated materials, §17.2.I.1
Defined, §4.1
Documents, rule of completeness and context,
§17.1.A
Evidentiary problems, §8.2
Exhibits, chain of custody, §17.3.B
Expert testimony, foundational reliability, §15.6
Guidance by lawyers, §4.7
Guidance in rules, §4.6
Hearsay
Prior consistent statement, §18.5.B
Prior inconsistent statement, §18.5.B
Prior out-of-court statement, §18.5.A
Prior statements by parties, §18.6
Statement of prior description, §18.5.B
Hearsay vs. non hearsay, §18.4.G
Lay witness testimony, §14.2
Leading questions, §3.4.D
Objections, §4.3
One-minute notes, 8
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Recurring objections, §8.3.B
Relevance, §§19.1 to 19.6
Timing, §4.5
Truthfulness/untruthfulness, opinions, §16.9.C.1
FRAUD
Hearsay vs. non hearsay, §18.4.G
FRYE-MACK STANDARD
Expert testimony, §15.7

G
GENERALLY KNOWN FACTS
Judicial notice, §20.1.D
GOOD FAITH
Hearsay vs. non-hearsay, §18.4.G
Impeachment, inadmissible evidence, §16.3
GOOD MORAL CHARACTER
Character evidence, §11.5

h
HABIT
Defined, §13.2
HABIT EVIDENCE. See also CONDUCT
EVIDENCE; ROUTINE PRACTICE EVIDENCE
Generally, §§13.1 to 13.6
Burden of proof, §13.6
Guidelines, §13.3
One-minute notes, 16–17
Relevance, §13.1
HEARSAY
Generally, §§18.1 to 18.12
Analysis, §18.2
Answers based upon, recurring objections,
§8.3.A.9
Burden of persuasion, §5
Business records, authentication rule, §17.2.C
Catch-all exceptions, §18.9
Confrontation clause issues, §18.12
Credibility, §18.11
Declarant unavailability, §18.8
Elements, §18.1
Evidentiary problems, §8.2
Exceptions, §18.1, §18.7
Catch-all exceptions, §18.9
Declarant availability immaterial, §18.7
Declarant unavailable to testify, §18.8
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Dying declaration, §18.8.C
Former testimony of unavailable declarant,
§18.8.B
Foundation, §4.6
Lack of foundation, §8.3.B.6
Medical diagnosis/treatment, §18.7.C
Public records and reports, §17.2.D
Records and documents, §18.7.D
Statement against interest, §18.8.D
Statement relating to personal or family history,
§18.8.E
Excited utterances, §18.7.A
Exclusions, lack of foundation, §8.3.B.7
Expert testimony, inadmissible evidence, §15.15
Foundation
Exclusions for lack of, §8.3.B.7
Rules for prior statements, §18.5.B
Framework, §18.1
Impeachment, inadmissible evidence, §16.3
Issues, §18.4
Assertion, §18.4.A
Commands, §18.4.B
Intention as assertion, §18.4.C
Nonverbal conduct, §18.4.D
Offered to prove truth of matter asserted,
§18.4.G
Other than while testifying, §18.4.E
By a person, §18.4.F
Questions, §18.4.B
Judicial discretion guidance, §1.4
Lay witness testimony, §14.2
Multiple hearsay, §18.10
Non-hearsay statements, §18.1
Non-hearsay vs. hearsay, §18.4.G
One-minute notes, 21–22
Personal knowledge of facts, §18.6
Primary purpose test, hearsay vs. confrontation
clause, §18.12.A
Prior inconsistent statement, foundation rule,
§18.5.B
Prior out-of-court statements, §18.5
Cross examination, §18.5.A
Foundation, §18.5.A, §18.5.B
Hearsay vs. confrontation clause, §18.12.A
Prior statements by parties, §18.6
Public records and reports, double hearsay,
§17.2.D.2
Rationale for preclusion, §18.3
Refreshing recollection, documents or other
stimuli, §17.1.B
Repeated statements, §18.4.E
Reputation testimony, §8.3.C.3
Impeachment, §16.9.D

subject index
Residual exceptions, §18.9
Risks, §18.3
Statement of prior description, foundation rule,
§18.5.B
Statement of prior identification, foundation rule,
§18.5.B
Substantive evidentiary objections, §8.3.C.5
Testimonial statements, §18.12.A
Trustworthiness, §18.9
Two-part analysis, §18.2
Unavailability, declarant, §18.8.A
Where and when rules, §18.4.E
HILLMON DOCTRINE
Mental condition, hearsay exceptions, §18.7.B
HISTORICAL RECORDS
Authentication rule, historical and statistical
personal and property records, §17.2.F
HOMICIDE
Character evidence, §11.3
HONESTY
Prior criminal conviction, dishonesty categories,
§16.10.K

i
IDENTIFICATION
Statement of prior identification, foundation rule,
§18.5.B
ILLUSTRATIVE EXHIBITS
Best evidence rule, §17.3.D
Lack of foundation, §8.3.B.8
IMMEDIACY
Documents, rule of completeness and context,
§17.1.A
IMMEDIATE EPISODE
Similar or other acts, §12.5
IMPEACHMENT
Generally, §§16.1 to 16.10
Bias or prejudice, §16.7, §16.7.C
Cross examination, §16.7.B
Federal rules, §16.7.C
Relevance, §16.7.A
Character evidence
Cross examination, §16.9.H
Truthfulness/untruthfulness, §16.9
Collateral matters, §16.5
Common law rule, §16.2
Criminal convictions, admissibility vs. weight, §7

Defined, §8.3.C
Evidentiary problems, §8.2
Expert testimony on credibility, §16.6
Extrinsic evidence, §16.4
Collateral matters, §16.5
Cross examination, §16.8.L
Party-opponent statements, §16.8.I
Specific instances of conduct, §16.9.E
Hearsay credibility issues, §18.11
Hearsay vs. non hearsay, §18.4.G
Inadmissible evidence, §16.3
Judicial discretion, dishonesty category balancing,
§16.10.L
Oaths of witnesses, §16.1
One-minute notes, 18–19
Opinions, order of presentation, §16.9.C.4
Of own witness, §8.3.C
Preclusion of evidence
Negotiations, §19.2.C
Plea discussions, §19.4.F
Prior consistent statements, rehabilitation, §16.8.N
Prior criminal conviction, §16.10
Actual convictions, §16.10.B
Allowable information, §16.10.E
Balancing test, §16.10.I
Civil and criminal cases, §16.10.A
Dishonesty categories, §16.10.K
Felonies, §16.10.I
Juvenile adjudications, §16.10.O
In limine ruling, §16.10.F
Limiting instruction, §16.10.G
Pardons, §16.10.N
Pending appeal, §16.10.P
Proof, §16.10.D
Qualifying conviction categories, §16.10.H
Qualifying convictions, §16.10.C
Time limit, §16.10.M
Unspecified felonies, §16.10.J
Prior inconsistent statements, §16.8
Collateral matters, §16.8.H
Evasion or omission from testimony, §16.8.E
Extrinsic evidence, §16.8.G
Memory problems, §16.8.F
Minnesota Rules of Evidence, §16.8.A
Nature and degree of required inconsistency,
§16.8.C
Prior omissions or silence, §16.8.D
Statement vs. conduct, §16.8.K
Substantive effect, §16.8.J
Timing, §16.8.B
Writings, §16.8.M
Prior out-of-court statements, hearsay vs.
confrontation clause, §18.12.A
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Probative value vs. degree of unwarranted
prejudice, §10.5
Rehabilitation, truthfulness/untruthfulness, §16.9.G
Reputation, §16.9.D
Specific instances of conduct, §16.9.E
Balancing test, §16.9.F
Written statements, authentication rule, §17.2.B
IMPROPER OPINIONS
Recurring objections, §8.3.A.8
IMPROPER REBUTTAL
Recurring objections, §8.3.A.18
INABILITY
Declarant unavailable to testify, hearsay
exceptions, §18.8.A
INADMISSIBLE EVIDENCE
Impeachment, §16.3
INDISPUTABILITY TEST
Judicial notice, §20.1.B
INFERENCES
Lay witness testimony, permissible opinion or
inference, §14.4
INSANITY
Judicial discretion guidance, §1.4
INSURANCE
Relevance, liability insurance, §19.5
INTENT
Character, §11.2
Hearsay issues, intention as assertion, §18.4.C
Lay witness testimony, opinions, §14.11
INTERROGATION
Duty to control, §3.1
INTERROGATORIES
Hearsay, prior statements by parties, §18.6
INTRINSIC EVIDENCE
Similar or other acts, §12.5
INVESTIGATIONS
Public records and reports, §17.2.D
IRRELEVANT EVIDENCE OF BIAS
Impeachment objections, §8.3.C.1
ISSUES NOT IN DISPUTE
Leading questions, §3.4.D
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j
JOINT CONDUCT
Hearsay exceptions, §18.7.B
JUDGMENT
Judicial discretion, §1.1
Political judgment, §1.1
JUDGMENTS
Authentication rule, historical and statistical
personal and property records, §17.2.F
Hearsay exceptions, §18.7.D
JUDICIAL DISCRETION
Generally, §§1.1 to 1.5
Admissibility test, similar or other acts, §12.5
Admission of evidence
Foundation, §4.2
Similar or other acts, §12.5
Best practices, “other acts” evidence, §12.4
Character vs. conduct evidence, §12.4
Conduct evidence, stipulations, §12.12
Connecting up evidence, §9.12
Continuing objections, §8.1
Cumulative evidence, §8.3.A.4
Defined, §1.2
Exceeding discretion, §1.3
Exclusion of relevant evidence, §10.2
Expert testimony, §15.3
Foundation, §§4.1 to 4.7
Guidance from lawyers, §1.5
Guidance in rules, §1.4
Impeachment, dishonesty category balancing,
§16.10.L
Judgment, §1.1
Lay witness testimony, opinion vs. fact, §14.5
Limits, §1.3
Narrative answers, §8.3.A.5
Offer of proof, §8.1
One-minute notes, 5–6
“Other acts” evidence, §12.2
Public records and reports, §17.2.D.1
Summaries, best evidence rule, §17.3.A
JUDICIAL NOTICE
Generally, §20.1
Civil cases, §20.1
Classification of facts, §20.1.A
Court records and rules, §20.1.F
Discretionary vs. mandatory, §20.1.G
Expert testimony, reasonable reliance
determination, §15.16
Facts generally known, §20.1.D
Indisputability test, §20.1.B

subject index
Known vs. verifiable, §20.1.C
Judicial discretion guidance, §1.4
Jury instructions, §20.1.I
One-minute notes, 23–24
Party opportunity to be heard on issue, §20.1.H
Prior adjudicative proceedings, §20.1.F
Verifiable facts, §20.1.E
JURIES
Conduct evidence, limiting instruction, §12.11
Division of functions, judge vs. jury, 9–10
Expert testimony
Assisting trier of fact, §15.4
Helpfulness, §15.5
Illustrative exhibits, §17.3.D
Judge vs. jury functions, §6
Relevance, §9.10
Judicial notice, jury instructions, §20.1.I
Prior criminal conviction, limiting instruction,
§16.10.G
Rule of completeness and context, §17.1.A
Unfair prejudice, limiting instructions, §10.7
JURY INSTRUCTIONS
Judicial notice, §20.1.I
JUVENILE ADJUDICATIONS
Judicial discretion guidance, §1.4
Prior criminal conviction, impeachment, §16.10.O
Prior criminal convictions, §8.3.C.4

k
KNOWLEDGE
Expert testimony, §15.8
Conduit prohibition, §15.17
Hearsay issues, personal knowledge of facts,
§18.6
Hearsay vs. non hearsay, §18.4.G
Judicial notice, known vs. verifiable facts, §20.1.C
Lay witness testimony, opinions, §14.11

LAY TESTIMONY
Foundation, §4.6
Lack of foundation, recurring objections, §8.3.B.1
LAY WITNESS
Defined, §14.1
LAY WITNESS TESTIMONY
Generally, §§14.1 to 14.12
Certainty of knowledge, §14.3
Foundation, §14.2
Guidelines, §14.4
Helpfulness guideline, §14.6
Identifying the lay witness, §14.1
Lay vs. expert witness, proper specialized
knowledge, §14.10
Legal conclusions, §14.6
One-minute notes, 17
Opinion on knowledge/motive/intent/state of mind,
§14.11
Opinion vs. fact, §14.5
Opinions, ultimate issues, §14.12
Permissible opinion or inference, §14.4
Personal knowledge, §14.2
Premises, expert knowledge, §14.9
Primary facts doctrine, §14.7
Problematic phrasing, §14.8
Proper specialized knowledge, §14.10
LAY WITNESSES
Conclusion/speculation/improper opinion, recurring
objections, §8.3.A.8
LEADING QUESTIONS
Abusive leading, §3.4.E
Defined, §8.3.A.1.a
Direct examination, §3.4.C
Guidelines, §3.4.D
Misunderstandings, §8.3.A.1.b
Recurring objections, §8.3.A.1
LEARNED TREATISES
Authentication rule, §17.2.H
Hearsay exceptions, §18.7.D
Permitted use, §17.2.H.1
Reliable authority requirement, §17.2.H.2

l

LEGAL CONCLUSIONS
Lay witness testimony, §14.6

LANGUAGE DIFFICULTIES
Leading questions, §3.4.D

LEGAL SIGNIFICANCE OF WORDS
Hearsay vs. non hearsay, §18.4.G

LAW-ABIDING PERSON
Character evidence, §11.5

LIABILITY
Preclusion of evidence, admission of liability,
§19.2.C
Statement against interest, hearsay exceptions,
§18.8.D

LAW ENFORCEMENT LIMITATION
Authentication rule, §17.2.D.1
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LIABILITY INSURANCE
Preclusion of evidence, relevance, §19.5
LIE DETECTION EVIDENCE
Expert testimony, §15.21
LIKELIHOOD OF HARM
Unfair prejudice balancing test, §10.4

m
MARKET REPORTS
Authentication rule, §17.2.G
Hearsay exceptions, §18.7.D
MASTER RULE
Exclusion of relevant evidence, §10.1
MATERIALITY
Hearsay, residual exceptions, §18.9
MEDICAL CARE AND TREATMENT
Hearsay exceptions, medical diagnosis/treatment,
§18.7.C
Preclusion of evidence, payment of medical
expenses, §19.3
MEDICAL RECORDS
Prior out-of-court statements, hearsay vs.
confrontation clause, §18.12.A
MEMORANDA
Business records, authentication rule, §17.2.C
MEMORY
Declarant unavailable to testify, hearsay
exceptions, §18.8.A
Elusiveness of truth, §2.3
Faulty memory, hearsay risks, §18.3
Hearsay, catch-all exceptions, §18.9
Mental/emotional/physical condition, hearsay
exceptions, §18.7.B
Prior inconsistent statements, impeachment,
§16.8.F
Recorded recollections, less than total memory
failure, §17.2.A.3
Refreshing recollection, documents or other
stimuli, §17.1.B
MENTAL CONDITION
Expert testimony, ultimate issues, §15.20
Hearsay exceptions, §18.7.B
MINNESOTA RULES OF EVIDENCE
Ascertaining truth, §2.2
Authentication rule, business records vs. public
records, §17.2.D.4
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Character evidence, methods of proof, §11.6
Duty to analyze, §3.2
Expert testimony, §15.1
Foundation guidance, §4.6
Hearsay, §§18.1 to 18.12
Hearsay exceptions, §18.1
Impeachment
Bias or prejudice, §16.7
Prior criminal conviction, §16.10
Prior inconsistent statements, §16.8.A
Judicial discretion, §§1.1 to 1.5
Guidance, §1.4
Lay witness testimony, permissible opinion or
inference, §14.4
Refreshing recollection, documents, §17.1.B
Relevance, §9.1
Text, Appendix–241–333
MISLEADING
Documents, rule of completeness and context,
§17.1.A
Exclusion of evidence, §3.4.A
Unfair prejudice, §10.11
MISLEADING WITNESS
Recurring objections, §8.3.A.15
MISPERCEPTION
Hearsay risks, §18.3
MISQUOTING WITNESS
Recurring objections, §8.3.A.14
MISSTATEMENT
Hearsay risks, §18.3
MISTAKEN EXERCISE OF DISCRETION
Limits, §1.3
MISTRIAL
Abusive leading questions, §3.4.E
MOTION IN LIMINE
Impeachment, prior criminal conviction, §16.10.F
Substantive evidentiary issues, §8.4
MOTIONS
Generally, §§8.1 to 8.5
MOTIVE
Hearsay vs. non-hearsay, §18.4.G
Lay witness testimony, opinions, §14.11
MULTIPLE HEARSAY
Piggybacking statements, §18.10
MULTIPLE QUESTIONS
Recurring objections, §8.3.A.7
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NARRATIVE ANSWERS
Recurring objections, §8.3.A.5
NECESSITY
Documents, rule of completeness and context,
§17.1.A
NEEDLESS PRESENTATION OF CUMULATIVE
EVIDENCE
Trial management, §10.12
NEGOTIATIONS
Preclusion of evidence
Actual dispute, §19.2.B
Impeachment, §19.2.C
Information not otherwise discoverable, §19.2
Offers to compromise, §19.2
NEUTRALITY
Generally, §§2.1 to 2.3
Appearance of judge, §2.1
Ascertaining truth, §2.2
Elusiveness of truth, §2.3
One-minute notes, 6
NON-RESPONSIVE ANSWERS
Recurring objections, §8.3.A.10
NONVERBAL CONDUCT
Hearsay issues, §18.4.D
NOTICE
Hearsay, residual exceptions, §18.9
Hearsay vs. non hearsay, §18.4.G

o
OATHS
Trustworthiness of statements, §18.3
Witnesses, credibility, §16.1
OBJECTIONS
Generally, §§8.1 to 8.5
Ambiguous questions, §8.3.A.2
Argumentative questions, §8.3.A.6
Asked and answered questions, §8.3.A.3
Assuming facts not in evidence, §8.3.A.13
Best evidence rule, §8.3.A.12
Comment on another’s testimony, §8.3.A.16
Competence, §8.1
Compound questions, §8.3.A.7
Conclusions, lay witnesses, §8.3.A.8
Continuing objections, §8.1

Control of proceedings, §8.3.A
Cumulative evidence, §8.3.A.4
Curative admissibility, §8.1
Direct examination, scope, §8.3.A.17
Document not in evidence, §8.3.A.19
Documents, §8.3.A.19
Expert opinion, lack of foundation, §8.3.B.3
Expert testimony, lack of foundation, §8.3.B.2
Form of question/answer, §8.3.A
Foundation, §4.3
Hearsay
Answers based upon, §8.3.A.9
Substantive evidentiary objections, §8.3.C.5
Impeachment
Collateral evidence of bias, §8.3.C.1
Irrelevant evidence of bias, §8.3.C.1
Personal acquaintance, §8.3.C.3
Prior criminal convictions, §8.3.C.4
Prior inconsistent statements, §8.3.C.2
Reputation, §8.3.C.3
Truthfulness/untruthfulness opinions, §8.3.C.3
Improper opinions, §8.3.A.8
Improper rebuttal, §8.3.A.18
Judicial discretion, §8.1
Lay testimony, lack of foundation, §8.3.B.1
Lay witnesses, conclusion/speculation/improper
opinion, §8.3.A.8
Leading questions, §8.3.A.1
Mechanics, §8.1
Misleading witness, §8.3.A.15
Misquoting witness, §8.3.A.14
Multiple questions, §8.3.A.7
Narrative answers, §8.3.A.5
Non-responsive answers, §8.3.A.10
One-minute notes, 10–11
Originals rule, §8.3.A.12
Prior criminal convictions, §8.3.C.4
Privileged communications, substantive
evidentiary objections, §8.3.C.5
Recurring objections, §8.3
Refreshing recollection, §8.3.A.11
Repetitious questions, §8.3.A.3
Right of confrontation, substantive evidentiary
objections, §8.3.C.5
Speculation, §8.3.A.8
Spreigl evidence, substantive evidentiary
objections, §8.3.C.5
Substantive evidentiary issues, §8.3.C.5
Timing, §8.1
Trial management, §8.3.A
Unclear questions, §8.3.A.2
Unintelligible questions, §8.3.A.2
Vague questions, §8.3.A.2
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Witnesses
Document not in evidence, §8.3.A.19
Truthfulness/untruthfulness opinions, §8.3.C.3

OPPORTUNITY
Cross examination, hearsay vs. confrontation
clause, §18.12

OBJECTIVITY
Appearance of judge, §2.1

ORGANIZATIONS
Habitual conduct as routine practice, §13.4

OFFER OF EVIDENCE
Judge vs. jury functions, §6
Recorded recollections
Authentication rule, §17.2.A.1
Witness verification, §17.2.A.2

ORIGINALS RULE
Documents, §17.3
Recurring objections, §8.3.A.12

OFFER OF PROOF
Judicial discretion, §8.1
ONE-MINUTE NOTES
Generally, 5–24
Admissibility vs. weight, 10
Burden of persuasion and standards, 8
Character evidence, 14–15
Division of functions, judge vs. jury, 9–10
Documents, 19–21
Evidentiary motions, 10–11
Exhibits, 19–21
Expert testimony, 17–18
Foundation, 8
Habit evidence, 16–17
Hearsay, 21–22
Impeachment, 18–19
Judicial discretion, 5–6
Judicial notice, 23–24
Neutrality, 6
Objections, 10–11
“Other acts” evidence, 15–16
Relevancy, 11–13
Exclusion of relevant evidence, 13–14
Special issues, 22–23
Routine practice evidence, 16–17
Trial management, 6–7
OPENING THE DOOR
Rule of completeness and context, §17.1.A
OPINIONS
Character evidence, truthfulness/untruthfulness,
§16.9.C
Expert testimony, §15.12
Bases for opinion, §15.14
Conduit prohibition, §15.17
Inadmissible evidence, §15.15
Hearsay, prior statements by parties, §18.6
Lay witness testimony
Opinion vs. fact, §14.5
Permissible opinion or inference, §14.4
Problematic phrasing, §14.8
Ultimate issues, lay witness testimony, §14.12
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“OTHER ACTS” EVIDENCE
Character evidence, §§12.1 to 12.12
Distinguished, §12.3
Judicial discretion, §12.2
One-minute notes, 15–16
OUT-OF-COURT STATEMENTS. See also
PRIOR OUT-OF-COURT STATEMENTS
Hearsay analysis, §18.2
Hearsay issues
Offered to prove truth of matter asserted,
§18.4.G
Other than while testifying, §18.4.E
OUTSIDER INTEGRATED RECORDS
Business records, authentication rule, §17.2.C
OWN STATEMENTS
Hearsay, prior statements by parties, §18.6
OWNERSHIP
Relevance, liability insurance, §19.5

p
PARDONS
Prior criminal conviction, impeachment, §16.10.N
Prior criminal convictions, §8.3.C.4
PARTIES
Hearsay issues, prior statements by parties, §18.6
Non-hearsay statements, §18.1
Preclusion of evidence, settlement negotiations,
§19.2.A
PARTY-OPPONENT STATEMENTS
Impeachment, extrinsic evidence, §16.8.I
PAST RECOLLECTION RECORDED
Hearsay exceptions, §18.7.D
PECUNIARY INTEREST
Statement against interest, hearsay exceptions,
§18.8.D
PERSONAL ACQUAINTANCE
Impeachment objections, §8.3.C.3

subject index
PERSONAL KNOWLEDGE
Hearsay issues, knowledge of facts, §18.6
PERSONAL RECORDS
Authentication rule, historical and statistical
personal and property records, §17.2.F
PERSPECTIVE
Elusiveness of truth, §2.3
PERTINENT CHARACTER TRAITS
Character evidence, §11.5
PHOTOGRAPHS
Best evidence rule, §17.3
Judicial discretion guidance, §1.4
Lack of foundation, §8.3.B.10
Refreshing recollection, §17.1.B
PHYSICAL EVIDENCE
Best evidence rule, §17.3.B
PHYSICAL STATE
Hearsay exceptions, §18.7.B
PLEA DISCUSSIONS
Preclusion of evidence
Impeachment, §19.4.F
Intent of statements, §19.4.D
Pleas not withdrawn, §19.4.B
Rationale, §19.4.A
Rejected pleas, §19.4.E
Statements offered against defendant, §19.4.G
Statements protected, §19.4.C
PLEADINGS
Hearsay, prior statements by parties, §18.6
POLITICAL JUDGMENT
Defined, §1.1
POSSESSION
Chain of custody, §17.3.B
PREJUDICE. See also UNFAIR PREJUDICE
Admissibility vs. weight, §7
Exclusion as unfairly prejudicial, §§10.1 to 10.12
Exclusion of evidence, §3.4.A
Impeachment, §16.7
Prejudice vs. unfair prejudice, §10.10
Relevance, liability insurance, §19.5
Substantive evidentiary objections, §8.3.C.5
PRELIMINARY MATTERS
Leading questions, §3.4.D
PRELIMINARY QUESTIONS
Judge vs. jury functions, §6
Judicial discretion guidance, §1.4

PRESENTATION OF EVIDENCE
Duty to analyze, §3.2
Duty to control, §3.1
Trial management, §3.4.B
PRETRIAL DISCLOSURE
Substantive evidentiary issues, §8.5
PRETRIAL RULINGS
Evidentiary motions, §8.5
PRIMARY FACTS DOCTRINE
Lay witness testimony, §14.7
PRIMARY PURPOSE TEST
Testimonial statements, hearsay vs. confrontation
clause, §18.12.A
PRIOR ADJUDICATIVE PROCEEDINGS
Judicial notice, §20.1.F
PRIOR CONSISTENT STATEMENTS
Foundation rule, hearsay issues, §18.5.B
Impeachment, rehabilitation, §16.8.N
PRIOR CRIMINAL CONVICTIONS
Character evidence, §11.3, §11.6.B
Impeachment
Allowable information, §16.10.E
Civil and criminal cases, §16.10.A
Dishonesty categories, §16.10.K
Dishonesty category balancing, §16.10.L
Felonies, §16.10.I
Juvenile adjudications, §16.10.O
Pending appeal, §16.10.P
Proof, §16.10.D
Qualifying conviction categories, §16.10.H
Qualifying convictions, §16.10.C
Time limit, §16.10.M
Unspecified felonies, §16.10.J
Probative value vs. degree of unwarranted
prejudice, §10.5
Procedural objections, §8.3.C.4
PRIOR INCONSISTENT STATEMENTS
Authentication rule, written statements, §17.2.B
Hearsay
Foundation rule, §18.5.B
Impeachment, §16.3
Impeachment, §16.1, §16.8
Collateral matters, §16.8.H
Evasion or omission from testimony, §16.8.E
Extrinsic evidence, §16.8.G
Memory problems, §16.8.F
Nature and degree of required inconsistency,
§16.8.C
Objections, §8.3.C.2
Prior omissions or silence, §16.8.D
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Statement vs. conduct, §16.8.K
Substantive effect, §16.8.J
Timing, §16.8.B
Objections, impeachment, §8.3.C.2
PRIOR OUT-OF-COURT STATEMENTS
Hearsay issues, §18.5
Primary purpose test, hearsay vs. confrontation
clause, §18.12.A
PRIOR SIMILAR OCCURRENCES
Unfair prejudice, §10.10
PRIOR STATEMENTS BY PARTIES
Hearsay issues, §18.6
Sex offenses, prior false allegations of rape,
§19.6.E
PRIOR TESTIMONY
Hearsay vs. confrontation clause, §18.12.A
PRIVILEGE AGAINST SELF-INCRIMINATION
Impeachment, specific instances of conduct,
§16.9.E
PRIVILEGED COMMUNICATIONS
Substantive evidentiary objections, §8.3.C.5
PROBATIVE VALUE
Balancing test
Conduct evidence, §12.10
Past sexual conduct of victim, §19.6.A
Unfair prejudice, §10.4
Exclusion of evidence, §3.4.A
Impeachment, specific instances of conduct,
§16.9.F
PROFILES
Expert opinions, §15.21
PROOF
Character evidence, §11.6
Character trait, truthfulness/untruthfulness,
§16.9.A
Prior criminal conviction, impeachment, §16.10.D
PROPENSITY TAINT
Conduct evidence, §12.8
PROPERTY RECORDS
Authentication rule, historical and statistical
personal and property records, §17.2.F
Hearsay exceptions, §18.7.D
PROPRIETARY INTEREST
Statement against interest, hearsay exceptions,
§18.8.D
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PUBLIC RECORDS AND REPORTS
Absence of records, §17.2.E
Authentication rule, §17.2.D
Business records vs. public records, §17.2.D.4
Crawford rule, authentication, §17.2.D.3
Hearsay exceptions, §18.7.D

q
QUALIFICATIONS
Expert testimony, §15.8
Demonstrated qualifications, §15.9
General vs. particular qualifications, §15.10
QUESTIONS
Hearsay, §18.1
Hearsay issues, §18.4.B
QUIBBLING
Impeachment, prior inconsistent statements,
§16.8.C

r
RAPE SHIELD LAW
Admissibility, past sexual conduct of victim, §19.6
RAPE TRAUMA
Expert opinions, §15.21
RASHOMON
Elusiveness of truth, §2.3
RE-DIRECT EXAMINATION
Leading questions, §8.3.A.1.b
REALITY
Elusiveness of truth, §2.3
RECOLLECTIONS
Mental/emotional/physical condition, hearsay
exceptions, §18.7.B
RECORDED RECOLLECTIONS
Authentication rule, §17.2.A
Hearsay exceptions, §18.7.D
Less than total memory failure, §17.2.A.3
RECORDED STATEMENTS
Rule of completeness and context, §17.1.A
RECORDS
Best evidence rule, §17.3
Hearsay exceptions, §18.7.D
Judicial discretion guidance, §1.4
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Public records and reports, authentication rule,
§17.2.D
RECURRING OBJECTIONS
Generally, §8.3
REFRESHING RECOLLECTION
Documents or other stimuli, §17.1.B
Leading questions, §3.4.D
Recurring objections, §8.3.A.11
REFUSAL TO TESTIFY
Hearsay issues, prior out-of-court statements,
§18.5.A
REHABILITATION
Hearsay credibility issues, §18.11
Impeachment
Prior consistent statements, §16.8.N
Specific instances of conduct, §16.9.F
Truthfulness/untruthfulness, §16.9.G
RELEVANCE
Generally, §§19.1 to 19.6
Admissibility vs. weight, §7
Admission subject to other evidence, §9.12
Any tendency criteria, §9.2, §9.7
Application of rule, §9.1
Circumstantial links, §9.4, §9.5
Conditional relevancy, §9.9
Connecting up evidence, §9.12
Connections and relationships of evidence, §9.8
Direct evidence, §9.3
Issue in case, §9.5
Direct vs. circumstantial evidence, §9.3
Evidentiary problems, §8.2
Evidentiary rulings, §§9.1 to 9.12
Exclusion of relevant evidence, one-minute notes,
13–14
Facts of consequence, §9.6
Foundation, §4.1
Adequacy, §4.4
Habit or routine practice evidence, §13.1
Hearsay issues, §18.4.G
Impeachment, bias or prejudice, §16.7.A
Judge vs. jury functions, §9.10
Judicial discretion guidance, §1.4
Link to case, §9.5
One-minute notes, 11–13
Preclusion of evidence
Compromise and settlement negotiations,
§19.2
Liability insurance, §19.5
Subsequent remedial measures evidence,
§19.1

Proper purposes to admit, subsequent remedial
measures evidence, §19.1
Special issues, one-minute notes, 22–23
Subsequent remedial measures evidence, §19.1
Substantive evidentiary objections, §8.3.C.5
Test for preclusion, subsequent remedial
measures evidence, §19.1
RELEVANT EVIDENCE
Defined, §9.2
RELIABILITY
Expert opinions, eye witness testimony, §15.21
Expert testimony
Foundational reliability, §15.6
Reasonable reliance determination, §15.16
Rationale for hearsay preclusion, §18.3
RELIGIOUS ORGANIZATIONS
Authentication rule, historical and statistical
personal and property records, §17.2.F
Records, hearsay exceptions, §18.7.D
REMEDIAL ACTION
Proper purposes to admit, §19.1
Test for preclusion, §19.1
REPETITIOUS QUESTIONS
Recurring objections, §8.3.A.3
REPUTATION
Impeachment, §16.9.D
Cross examination, §16.9.H
Objections, §8.3.C.3
REVERSE-SPREIGL EVIDENCE
Alternate perpetrators, §12.3
RIGHT OF CONFRONTATION
Substantive evidentiary objections, §8.3.C.5
ROUTINE PRACTICE EVIDENCE. See also
CONDUCT EVIDENCE; HABIT EVIDENCE
Generally, §§13.1 to 13.6
Adequacy of sampling and uniformity of response,
§13.5
Burden of proof, §13.6
One-minute notes, 16–17
Regularity vs. particularity, §13.4
Relevance, §13.1
RULE OF AUTHENTICATION
Foundation, §17.2
RULES OF COURT
Minnesota Rules of Evidence, Appendix–241–333
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STATEMENT OF PRIOR IDENTIFICATION
Hearsay issues, foundation rule, §18.5.B

SANCTIONS
Abusive leading questions, §3.4.E

STATEMENTS
Agents or employees, foundation, §4.6
Hearsay, §18.1
Prior statements by parties, §18.6
Hearsay issues
Offered to prove truth of matter asserted,
§18.4.G
Other than while testifying, §18.4.E
By a person, §18.4.F
Misstatement, hearsay risks, §18.3
Primary purpose test, hearsay vs. confrontation
clause, §18.12.A
Rule of completeness and context, §17.1.A
Statement relating to personal or family history,
hearsay exceptions, §18.8.E

SCIENTIFIC EVIDENCE
Frye-Mack standard, §15.7
SELF-AUTHENTICATING DOCUMENTS
Authentication rule, §17.2.J
Judicial discretion guidance, §1.4
Lack of foundation, §8.3.B.5
SETTLEMENT
Preclusion of evidence
Information not otherwise discoverable, §19.2
Parties to litigation, §19.2.A
SEX OFFENSES
Character evidence, §11.3
Past sexual conduct of victim, §19.6
Balancing test, §19.6.A
Circumstances, §19.6.B
Prior false allegations of rape, §19.6.E
Procedures, §19.6.D
Probative value vs. degree of unwarranted
prejudice, §10.5
SOCIAL FRAMEWORK EVIDENCE
Expert opinions, §15.21

STATISTICAL EVIDENCE
Expert testimony, §15.21
STATISTICAL RECORDS
Authentication rule, historical and statistical
personal and property records, §17.2.F
STIPULATIONS
Conduct evidence, §12.12
Mitigating risk of unfair prejudice, §10.9

SOCIAL MEDIA EVIDENCE
Authentication rule, §17.2.K

SUBSEQUENT REMEDIAL MEASURES
EVIDENCE
Relevance, §19.1

SOCIAL NETWORKING SITES
Authentication rule, §17.2.K

SUBSTANTIAL SIMILARITY RULE
Demonstrations, §17.3.C

SOCIAL STIGMA
Unfair prejudice, §10.10

SUMMARIES
Best evidence rule, §17.3.A

SPECULATION
Recurring objections, §8.3.A.8

SYNDROME EVIDENCE
Expert opinions, §15.21

SPREIGL EVIDENCE
Evidence of other acts, §12.1
Judge vs. jury functions, §6
Substantive evidentiary objections, §8.3.C.5
STALE CONVICTIONS
Prior criminal convictions, §8.3.C.4
STATE OF MIND
Hearsay issues, §18.4.G
Lay witness testimony, opinions, §14.11
STATEMENT AGAINST INTEREST
Hearsay exceptions, §18.8.D
Hearsay vs. confrontation clause, §18.12.A
STATEMENT OF PRIOR DESCRIPTION
Hearsay issues, foundation rule, §18.5.B
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TAINTED EVIDENCE
Judicial discretion, §10.2
Propensity taint, conduct evidence, §12.8
TEST
Lay witness testimony, permissible opinion or
inference, §14.4
TESTIMONIAL STATEMENTS
Hearsay vs. confrontation clause, §18.12.A
THREATS
Hearsay vs. non-hearsay, §18.4.G
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TRAINING
Expert testimony, §15.8

u

TRANSCRIPTS
Best evidence rule, §17.3

ULTIMATE ISSUES
Opinions
Expert testimony, §15.20
Lay witness testimony, §14.12

TREATISES
Authentication rule, §17.2.H
Expert testimony, reasonable reliance
determination, §15.16
Hearsay exceptions, §18.7.D
TRIAL MANAGEMENT
Generally, §§3.1 to 3.4
Character evidence, judge analysis, §11.7
Duty to analyze, §3.2
Duty to control, §3.1
Elusiveness of truth, §2.3
Evidentiary problems, §8.2
Excluding delaying or excessive evidence, §10.12
Hearsay, residual exceptions, §18.9
Judge as manager, §3.3
Judge vs. jury functions, §6
Leading questions, §3.4.E
Objections, mechanics, §8.1
One-minute notes, 6–7
Presentation of evidence, §3.4.B
Recurring objections, §8.3.A
Rules as management tool, §3.4
TRUSTWORTHINESS
Hearsay, catch-all exceptions, §18.9
Rationale for hearsay preclusion, §18.3
TRUTH
Ascertaining truth, §2.2
Elusiveness, §2.3
TRUTHFULNESS/UNTRUTHFULNESS
Character evidence, §11.3, §11.6.A
Opinions, §16.9.C
Proof, §16.9.A
Impeachment
Character evidence, §16.9
Rehabilitation, §16.9.G
Specific instances of conduct, §16.9.E
Opinions
Form, §16.9.C.3
Foundation, §16.9.C.1
Impeachment objections, §8.3.C.3
Narrow scope, §16.9.C.2
Order of presentation, §16.9.C.4
TWITTER
Social media evidence, authentication rule,
§17.2.K

UNAVAILABLE DECLARANT
Hearsay exceptions, §18.8.A
UNCLEAR QUESTIONS
Recurring objections, §8.3.A.2
UNDUE DELAY
Excluding evidence, §10.12
UNFAIR PREJUDICE
Availability of other means of proof, §10.8
Balancing test, §10.4
Conduct evidence, balancing test, §12.10
Confusing, §10.11
Content of rule, §10.3
Demonstrations, substantial similarity rule, §17.3.C
Exclusion of relevant evidence, §§10.1 to 10.12
Limiting instructions, §10.7
Minimizing risks of admitted evidence, §10.6
Misleading, §10.11
Persuasion by illegitimate means, §10.10
Prejudice vs. unfair prejudice, §10.10
Stipulations or admissions, §10.9
UNFAIRNESS
Exclusion as unfairly prejudicial, §§10.1 to 10.12
Exclusion of evidence, §3.4.A
UNINTELLIGIBLE QUESTIONS
Recurring objections, §8.3.A.2

v
VAGUE QUESTIONS
Recurring objections, §8.3.A.2
VERIFIABLE FACTS
Judicial notice, §20.1.E
VICTIMS
Criminal cases, character evidence, §11.3
Past sexual conduct of victim, consent as defense,
§19.6.C
Rape shield law, §19.6
Sex offenses, past sexual conduct of victim, §19.6
VITAL STATISTICS
Authentication rule, historical and statistical
personal and property records, §17.2.F
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Hearsay exceptions, §18.7.D
VOIR DIRE
Expert testimony, evidentiary voir dire, §15.11

w-x
WARNINGS
Hearsay vs. non-hearsay, §18.4.G
WEIGHT OF EVIDENCE
Admissibility vs. weight, §7
Burden of persuasion, §5
Expert testimony, §15.2
One-minute notes, admissibility vs. weight, 10
WITNESSES
Best evidence rule, §17.3
Burden of persuasion, §5
Business records, authentication rule, §17.2.C
Character evidence, truthfulness/untruthfulness,
§16.9.B
Comment on another’s testimony, recurring
objections, §8.3.A.16
Conditional relevancy, §9.11
Cross examination, character evidence, §11.8
Document not in evidence, recurring objections,
§8.3.A.19
Impeachment, §§16.1 to 16.10
Lay vs. expert witness, proper specialized
knowledge, §14.10
Lay witness testimony, §§14.1 to 14.12
Learned treatises, permitted use, §17.2.H.1
Misleading witness, §8.3.A.15
Misquoting witness, §8.3.A.14
Recorded recollections, authentication rule,
§17.2.A.2
Refreshing recollection, §17.1.B
Truthfulness/untruthfulness opinions,
impeachment objections, §8.3.C.3
WRITINGS
Best evidence rule, §17.3
Prior inconsistent statements, impeachment,
§16.8.M
Refreshing recollection, §17.1.B
Rule of completeness and context, §17.1.A
WRITTEN STATEMENTS
Authentication rule, prior inconsistent statements,
§17.2.B
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YOUNG/IMMATURE WITNESS
Leading questions, §3.4.D

